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and Miscellaneous Revenue Act of 1988, Pub. L. 100–647, 
to which such amendment relates, see section 11702(j) of 
Pub. L. 101–508, set out as a note under section 59 of 
this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1989, see section 6009(d) of Pub. L. 100–647, set 
out as an Effective Date of 1988 Amendment note under 
section 86 of this title. 

PROMOTION OF PUBLIC AWARENESS OF PROGRAM 

Pub. L. 100–647, title VI, § 6009(b), Nov. 10, 1988, 102 
Stat. 3690, provided that: ‘‘The Secretary of the Treas-
ury or his delegate shall take such actions as may be 
necessary to make the general public aware of the pro-
gram established by this section [enacting this section, 
amending sections 86, 219, and 469 of this title, renum-
bering former section 135 of this title as section 136 of 
this title, and enacting provisions set out as notes 
below and under section 86 of this title].’’

PARENTAL ASSISTANCE WITH TUITION STAMP STUDY 

Pub. L. 100–647, title VI, § 6009(e), Nov. 10, 1988, 102 
Stat. 3690, directed Secretary of the Treasury or his 
delegate, after consultation with Secretary of Edu-
cation or his delegate, to conduct a study of feasibility 
of using stamps or similar programs to encourage and 
facilitate savings by parents towards purchase of Series 
EE bonds eligible for exclusion and to submit, not later 
than Dec. 31, 1989, results of such study, together with 
any recommendations deemed appropriate, to Com-
mittee on Ways and Means of House of Representatives 
and Committee on Finance of Senate. 

§ 136. Energy conservation subsidies provided by 
public utilities 

(a) Exclusion 

Gross income shall not include the value of 
any subsidy provided (directly or indirectly) by 
a public utility to a customer for the purchase 
or installation of any energy conservation meas-
ure. 

(b) Denial of double benefit 

Notwithstanding any other provision of this 
subtitle, no deduction or credit shall be allowed 
for, or by reason of, any expenditure to the ex-
tent of the amount excluded under subsection 
(a) for any subsidy which was provided with re-
spect to such expenditure. The adjusted basis of 
any property shall be reduced by the amount ex-
cluded under subsection (a) which was provided 
with respect to such property. 

(c) Energy conservation measure 

(1) In general 

For purposes of this section, the term ‘‘en-
ergy conservation measure’’ means any instal-
lation or modification primarily designed to 
reduce consumption of electricity or natural 
gas or to improve the management of energy 
demand with respect to a dwelling unit. 

(2) Other definitions 

For purposes of this subsection—

(A) Dwelling unit 

The term ‘‘dwelling unit’’ has the meaning 
given such term by section 280A(f)(1). 

(B) Public utility 

The term ‘‘public utility’’ means a person 
engaged in the sale of electricity or natural 
gas to residential, commercial, or industrial 
customers for use by such customers. For 
purposes of the preceding sentence, the term 
‘‘person’’ includes the Federal Government, 
a State or local government or any political 
subdivision thereof, or any instrumentality 
of any of the foregoing. 

(d) Exception 

This section shall not apply to any payment to 
or from a qualified cogeneration facility or 
qualifying small power production facility pur-
suant to section 210 of the Public Utility Regu-
latory Policy Act of 1978. 

(Added Pub. L. 102–486, title XIX, § 1912(a), Oct. 
24, 1992, 106 Stat. 3014; amended Pub. L. 104–188, 
title I, § 1617(a), (b), Aug. 20, 1996, 110 Stat. 1858.) 

REFERENCES IN TEXT 

Section 210 of the Public Utility Regulatory Policy 
Act of 1978, referred to in subsec. (d), probably means 
section 210 of the Public Utility Regulatory Policies 
Act of 1978, Pub. L. 95–617, which is classified to section 
824a–3 of Title 16, Conservation. 

PRIOR PROVISIONS 

A prior section 136 was renumbered section 140 of this 
title. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–188, § 1617(b)(1), reen-
acted heading without change and amended text gen-
erally, substituting present provisions for former provi-
sions which consisted of general exclusion in par. (1) 
and limitation for exclusion on nonresidential property 
in par. (2). 

Subsec. (c)(1). Pub. L. 104–188, § 1617(a), substituted 
‘‘energy demand with respect to a dwelling unit.’’ for 
‘‘energy demand—

‘‘(A) with respect to a dwelling unit, and 
‘‘(B) on or after January 1, 1995, with respect to 

property other than dwelling units. 
The purchase and installation of specially defined en-
ergy property shall be treated as an energy conserva-
tion measure described in subparagraph (B).’’

Subsec. (c)(2). Pub. L. 104–188, § 1617(b)(2), struck out 
‘‘and special rules’’ after ‘‘definitions’’ in heading, re-
designated subpars. (B) and (C) as (A) and (B), respec-
tively, and struck out former subpar. (A) which related 
to ‘‘specially defined energy property’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–188, title I, § 1617(c), Aug. 20, 1996, 110 Stat. 
1858, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to amounts 
received after December 31, 1996, unless received pursu-
ant to a written binding contract in effect on Sep-
tember 13, 1995, and at all times thereafter.’’

EFFECTIVE DATE 

Pub. L. 102–486, title XIX, § 1912(c), Oct. 24, 1992, 106 
Stat. 3016, provided that: ‘‘The amendments made by 
this section [enacting this section and renumbering 
former section 136 as 137] shall apply to amounts re-
ceived after December 31, 1992.’’

§ 137. Adoption assistance programs 

(a) Exclusion 

(1) In general 

Gross income of an employee does not in-
clude amounts paid or expenses incurred by 
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1 See References in Text note below. 

the employer for qualified adoption expenses 
in connection with the adoption of a child by 
an employee if such amounts are furnished 
pursuant to an adoption assistance program. 

(2) $10,000 exclusion for adoption of child with 
special needs regardless of expenses 

In the case of an adoption of a child with 
special needs which becomes final during a 
taxable year, the qualified adoption expenses 
with respect to such adoption for such year 
shall be increased by an amount equal to the 
excess (if any) of $10,000 over the actual aggre-
gate qualified adoption expenses with respect 
to such adoption during such taxable year and 
all prior taxable years. 

(b) Limitations 

(1) Dollar limitation 

The aggregate of the amounts paid or ex-
penses incurred which may be taken into ac-
count under subsection (a) for all taxable 
years with respect to the adoption of a child 
by the taxpayer shall not exceed $10,000. 

(2) Income limitation 

The amount excludable from gross income 
under subsection (a) for any taxable year shall 
be reduced (but not below zero) by an amount 
which bears the same ratio to the amount so 
excludable (determined without regard to this 
paragraph but with regard to paragraph (1)) 
as—

(A) the amount (if any) by which the tax-
payer’s adjusted gross income exceeds 
$150,000, bears to 

(B) $40,000. 

(3) Determination of adjusted gross income 

For purposes of paragraph (2), adjusted gross 
income shall be determined—

(A) without regard to this section and sec-
tions 221, 911, 931, and 933, and 

(B) after the application of sections 86, 135, 
219, and 469. 

(c) Adoption assistance program 

For purposes of this section, an adoption as-
sistance program is a separate written plan of 
an employer for the exclusive benefit of such 
employer’s employees—

(1) under which the employer provides such 
employees with adoption assistance, and 

(2) which meets requirements similar to the 
requirements of paragraphs (2), (3), (5), and (6) 
of section 127(b).

An adoption reimbursement program operated 
under section 1052 of title 10, United States Code 
(relating to armed forces) or section 541 1 of title 
14, United States Code (relating to members of 
the Coast Guard) shall be treated as an adoption 
assistance program for purposes of this section. 

(d) Qualified adoption expenses 

For purposes of this section, the term ‘‘quali-
fied adoption expenses’’ has the meaning given 
such term by section 23(d) (determined without 
regard to reimbursements under this section). 

(e) Certain rules to apply 

Rules similar to the rules of subsections (e), 
(f), and (g) of section 23 shall apply for purposes 
of this section. 

(f) Adjustments for inflation 

In the case of a taxable year beginning after 
December 31, 2002, each of the dollar amounts in 
subsection (a)(2) and paragraphs (1) and (2)(A) of 
subsection (b) shall be increased by an amount 
equal to—

(1) such dollar amount, multiplied by 
(2) the cost-of-living adjustment determined 

under section 1(f)(3) for the calendar year in 
which the taxable year begins, determined by 
substituting ‘‘calendar year 2001’’ for ‘‘cal-
endar year 2016’’ in subparagraph (A)(ii) there-
of.

If any amount as increased under the preceding 
sentence is not a multiple of $10, such amount 
shall be rounded to the nearest multiple of $10. 

(Added Pub. L. 104–188, title I, § 1807(b), Aug. 20, 
1996, 110 Stat. 1901; amended Pub. L. 105–34, title 
XVI, § 1601(h)(2)(C), Aug. 5, 1997, 111 Stat. 1092; 
Pub. L. 105–277, div. J, title IV, § 4003(a)(2)(C), 
Oct. 21, 1998, 112 Stat. 2681–908; Pub. L. 107–16, 
title II, § 202(a)(2), (b)(1)(B), (2)(B), (d)(2), (e)(2), 
title IV, § 431(c)(1), June 7, 2001, 115 Stat. 47, 48, 
68; Pub. L. 107–147, title IV, §§ 411(c)(2), 418(a)(2), 
Mar. 9, 2002, 116 Stat. 45, 57; Pub. L. 108–311, title 
IV, § 403(e), Oct. 4, 2004, 118 Stat. 1188; Pub. L. 
108–357, title I, § 102(d)(1), Oct. 22, 2004, 118 Stat. 
1428; Pub. L. 111–148, title X, § 10909(a)(2), 
(b)(2)(J), (c), Mar. 23, 2010, 124 Stat. 1022, 1023; 
Pub. L. 111–312, title I, § 101(b)(1), Dec. 17, 2010, 
124 Stat. 3298; Pub. L. 115–97, title I, 
§§ 11002(d)(1)(N), 13305(b)(1), Dec. 22, 2017, 131 Stat. 
2060, 2126; Pub. L. 115–141, div. U, title IV, 
§ 401(a)(40), Mar. 23, 2018, 132 Stat. 1186; Pub. L. 
116–260, div. EE, title I, § 104(b)(2)(E), Dec. 27, 
2020, 134 Stat. 3041.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

REFERENCES IN TEXT 

Section 541 of title 14, referred to in subsec. (c), was 
redesignated section 2903 of title 14 by Pub. L. 115–282, 
title I, § 117(b), Dec. 4, 2018, 132 Stat. 4230, and references 
to section 541 of title 14 deemed to refer to such redes-
ignated section, see section 123(b)(1) of Pub. L. 115–282, 
set out as a References to Sections of Title 14 as Redes-
ignated by Pub. L. 115–282 note preceding section 101 of 
Title 14, Coast Guard. 

PRIOR PROVISIONS 

A prior section 137 was renumbered section 140 of this 
title. 

AMENDMENTS 

2020—Subsec. (b)(3)(A). Pub. L. 116–260 struck out 
‘‘222,’’ after ‘‘sections 221,’’. 

2018—Subsec. (c). Pub. L. 115–141 substituted ‘‘section 
541’’ for ‘‘section 514’’ in concluding provisions. 

2017—Subsec. (b)(3)(A). Pub. L. 115–97, § 13305(b)(1), 
struck out ‘‘199,’’ before ‘‘221’’. 

Subsec. (f)(2). Pub. L. 115–97, § 11002(d)(1)(N), sub-
stituted ‘‘for ‘calendar year 2016’ in subparagraph 
(A)(ii)’’ for ‘‘for ‘calendar year 1992’ in subparagraph 
(B)’’. 

2010—Subsec. (a)(2). Pub. L. 111–148, § 10909(a)(2)(B), 
(c), as amended by Pub. L. 111–312, temporarily sub-
stituted ‘‘$13,170’’ for ‘‘$10,000’’ in heading and text. See 
Effective and Termination Dates of 2010 Amendment 
note below. 

Subsec. (b)(1). Pub. L. 111–148, § 10909(a)(2)(A), (c), as 
amended by Pub. L. 111–312, temporarily substituted 
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‘‘$13,170’’ for ‘‘$10,000’’. See Effective and Termination 
Dates of 2010 Amendment note below. 

Subsec. (d). Pub. L. 111–148, § 10909(b)(2)(J)(i), (c), as 
amended by Pub. L. 111–312, temporarily substituted 
‘‘section 36C(d)’’ for ‘‘section 23(d)’’. See Effective and 
Termination Dates of 2010 Amendment note below. 

Subsec. (e). Pub. L. 111–148, § 10909(b)(2)(J)(ii), (c), as 
amended by Pub. L. 111–312, temporarily substituted 
‘‘section 36C’’ for ‘‘section 23’’. See Effective and Ter-
mination Dates of 2010 Amendment note below. 

Subsec. (f). Pub. L. 111–148, § 10909(a)(2)(C), (c), as 
amended by Pub. L. 111–312, temporarily amended sub-
sec. (f) generally. See Effective and Termination Dates 
of 2010 Amendment note below. Prior to amendment 
subsec. (f) read as follows: ‘‘ADJUSTMENTS FOR INFLA-
TION.—In the case of a taxable year beginning after De-
cember 31, 2002, each of the dollar amounts in sub-
section (a)(2) and paragraphs (1) and (2)(A) of subsection 
(b) shall be increased by an amount equal to—

‘‘(1) such dollar amount, multiplied by 
‘‘(2) the cost-of-living adjustment determined under 

section 1(f)(3) for the calendar year in which the tax-
able year begins, determined by substituting ‘cal-
endar year 2001’ for ‘calendar year 1992’ in subpara-
graph (B) thereof. 

If any amount as increased under the preceding sen-
tence is not a multiple of $10, such amount shall be 
rounded to the nearest multiple of $10.’’

2004—Subsec. (b)(1). Pub. L. 108–311 amended directory 
language of Pub. L. 107–147, § 411(c)(2)(B). See 2002 
Amendment note below. 

Subsec. (b)(3)(A). Pub. L. 108–357 inserted ‘‘199,’’ be-
fore ‘‘221’’. 

2002—Subsec. (a). Pub. L. 107–147, § 411(c)(2)(A), 
amended heading and text of subsec. (a) generally. 
Prior to amendment, text read as follows: ‘‘Gross in-
come of an employee does not include amounts paid or 
expenses incurred by the employer for adoption ex-
penses in connection with the adoption of a child by an 
employee if such amounts are furnished pursuant to an 
adoption assistance program. The amount of the exclu-
sion shall be—

‘‘(1) in the case of an adoption of a child other than 
a child with special needs, the amount of the quali-
fied adoption expenses paid or incurred by the tax-
payer, and 

‘‘(2) in the case of an adoption of a child with spe-
cial needs, $10,000.’’
Subsec. (b)(1). Pub. L. 107–147, § 411(c)(2)(B), as amend-

ed by Pub. L. 108–311, substituted ‘‘subsection (a)’’ for 
‘‘subsection (a)(1)’’. 

Subsec. (f). Pub. L. 107–147, § 418(a)(2), inserted at end 
‘‘If any amount as increased under the preceding sen-
tence is not a multiple of $10, such amount shall be 
rounded to the nearest multiple of $10.’’

2001—Subsec. (a). Pub. L. 107–16, § 202(a)(2), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘Gross in-
come of an employee does not include amounts paid or 
expenses incurred by the employer for qualified adop-
tion expenses in connection with the adoption of a 
child by an employee if such amounts are furnished 
pursuant to an adoption assistance program.’’

Subsec. (b)(1). Pub. L. 107–16, § 202(b)(1)(B), substituted 
‘‘subsection (a)(1)’’ for ‘‘subsection (a)’’ and ‘‘$10,000’’ 
for ‘‘$5,000 ($6,000, in the case of a child with special 
needs)’’. 

Subsec. (b)(2)(A). Pub. L. 107–16, § 202(b)(2)(B), sub-
stituted ‘‘$150,000’’ for ‘‘$75,000’’. 

Subsec. (b)(3)(A). Pub. L. 107–16, § 431(c)(1), inserted 
‘‘222,’’ after ‘‘221,’’. 

Subsec. (f). Pub. L. 107–16, § 202(d)(2), (e)(2), added sub-
sec. (f) and struck out heading and text of former sub-
sec. (f). Text read as follows: ‘‘This section shall not 
apply to amounts paid or expenses incurred after De-
cember 31, 2001.’’

1998—Subsec. (b)(3)(A). Pub. L. 105–277 inserted ‘‘221,’’ 
after ‘‘and sections’’. 

1997—Subsec. (b)(1). Pub. L. 105–34 substituted ‘‘of the 
amounts paid or expenses incurred which may be taken 

into account’’ for ‘‘amount excludable from gross in-
come’’. 

EFFECTIVE DATE OF 2020 AMENDMENT 

Amendment by Pub. L. 116–260 applicable to taxable 
years beginning after Dec. 31, 2020, see section 104(c) of 
div. EE of Pub. L. 116–260, set out as a note under sec-
tion 25A of this title. 

EFFECTIVE DATE OF 2017 AMENDMENT 

Amendment by section 11002(d)(1)(N) of Pub. L. 115–97 
applicable to taxable years beginning after Dec. 31, 
2017, see section 11002(e) of Pub. L. 115–97, set out as a 
note under section 1 of this title. 

Amendment by section 13305(b)(1) of Pub. L. 115–97 ap-
plicable to taxable years beginning after Dec. 31, 2017, 
except as provided by transition rule, see section 
13305(c) of Pub. L. 115–97, set out as a note under section 
74 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2010 
AMENDMENT 

Amendment by Pub. L. 111–148 terminated applicable 
to taxable years beginning after Dec. 31, 2011, and sec-
tion is amended to read as if such amendment had 
never been enacted, see section 10909(c) of Pub. L. 
111–148, set out as a note under section 1 of this title. 

Amendment by Pub. L. 111–148 applicable to taxable 
years beginning after Dec. 31, 2009, see section 10909(d) 
of Pub. L. 111–148, set out as a note under section 1 of 
this title. 

EFFECTIVE DATE OF 2004 AMENDMENTS 

Amendment by Pub. L. 108–357 applicable to taxable 
years beginning after Dec. 31, 2004, see section 102(e) of 
Pub. L. 108–357, set out as a note under section 56 of 
this title. 

Amendment by Pub. L. 108–311 effective as if included 
in the provisions of the Job Creation and Worker As-
sistance Act of 2002, Pub. L. 107–147, to which such 
amendment relates, see section 403(f) of Pub. L. 108–311, 
set out as a note under section 56 of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by section 411(c)(2) of Pub. L. 107–147 ap-
plicable to taxable years beginning after Dec. 31, 2002, 
except that amendment by section 411(c)(2)(B) applica-
ble to taxable years beginning after Dec. 31, 2001, see 
section 411(c)(3) of Pub. L. 107–147, set out as a note 
under section 23 of this title. 

Amendment by section 418(a)(2) of Pub. L. 107–147 ef-
fective as if included in the provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001, Pub. 
L. 107–16, to which such amendment relates, see section 
418(c) of Pub. L. 107–147, set out as a note under section 
21 of this title. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by section 202(b)(1)(B), (2)(B), (d)(2), (e)(2) 
of Pub. L. 107–16 applicable to taxable years beginning 
after Dec. 31, 2001, see section 202(g)(1) of Pub. L. 107–16, 
set out as a note under section 23 of this title. 

Amendment by section 202(a)(2) of Pub. L. 107–16 ap-
plicable to taxable years beginning after Dec. 31, 2002, 
see section 202(g)(2) of Pub. L. 107–16, set out as a note 
under section 23 of this title. 

Amendment by section 431(c)(1) of Pub. L. 107–16 ap-
plicable to payments made in taxable years beginning 
after Dec. 31, 2001, see section 431(d) of Pub. L. 107–16, 
set out as a note under section 62 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–277 effective as if included 
in the provision of the Taxpayer Relief Act of 1997, Pub. 
L. 105–34, to which such amendment relates, see section 
4003(l) of Pub. L. 105–277, set out as a note under section 
86 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 effective as if included 
in the provisions of the Small Business Job Protection 
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Act of 1996, Pub. L. 104–188, to which it relates, see sec-
tion 1601(j) of Pub. L. 105–34, set out as a note under 
section 23 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1996, see section 1807(e) of Pub. L. 104–188, set 
out as a note under section 23 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 138. Medicare Advantage MSA 

(a) Exclusion 

Gross income shall not include any payment 
to the Medicare Advantage MSA of an individual 
by the Secretary of Health and Human Services 
under part C of title XVIII of the Social Secu-
rity Act. 

(b) Medicare Advantage MSA 

For purposes of this section, the term ‘‘Medi-
care Advantage MSA’’ means an Archer MSA (as 
defined in section 220(d))—

(1) which is designated as a Medicare Advan-
tage MSA, 

(2) with respect to which no contribution 
may be made other than—

(A) a contribution made by the Secretary 
of Health and Human Services pursuant to 
part C of title XVIII of the Social Security 
Act, or 

(B) a trustee-to-trustee transfer described 
in subsection (c)(4),

(3) the governing instrument of which pro-
vides that trustee-to-trustee transfers de-
scribed in subsection (c)(4) may be made to 
and from such account, and 

(4) which is established in connection with 
an MSA plan described in section 1859(b)(3) of 
the Social Security Act. 

(c) Special rules for distributions 

(1) Distributions for qualified medical ex-
penses 

In applying section 220 to a Medicare Advan-
tage MSA—

(A) qualified medical expenses shall not in-
clude amounts paid for medical care for any 
individual other than the account holder, 
and 

(B) section 220(d)(2)(C) shall not apply. 

(2) Penalty for distributions from Medicare Ad-
vantage MSA not used for qualified med-
ical expenses if minimum balance not 
maintained 

(A) In general 

The tax imposed by this chapter for any 
taxable year in which there is a payment or 
distribution from a Medicare Advantage 
MSA which is not used exclusively to pay 
the qualified medical expenses of the ac-
count holder shall be increased by 50 percent 
of the excess (if any) of—

(i) the amount of such payment or dis-
tribution, over 

(ii) the excess (if any) of—
(I) the fair market value of the assets 

in such MSA as of the close of the cal-
endar year preceding the calendar year 
in which the taxable year begins, over 

(II) an amount equal to 60 percent of 
the deductible under the Medicare Ad-
vantage MSA plan covering the account 
holder as of January 1 of the calendar 
year in which the taxable year begins.

Section 220(f)(4) shall not apply to any pay-
ment or distribution from a Medicare Ad-
vantage MSA. 

(B) Exceptions 

Subparagraph (A) shall not apply if the 
payment or distribution is made on or after 
the date the account holder—

(i) becomes disabled within the meaning 
of section 72(m)(7), or 

(ii) dies. 

(C) Special rules 

For purposes of subparagraph (A)—
(i) all Medicare Advantage MSAs of the 

account holder shall be treated as 1 ac-
count, 

(ii) all payments and distributions not 
used exclusively to pay the qualified med-
ical expenses of the account holder during 
any taxable year shall be treated as 1 dis-
tribution, and 

(iii) any distribution of property shall be 
taken into account at its fair market 
value on the date of the distribution. 

(3) Withdrawal of erroneous contributions 

Section 220(f)(2) and paragraph (2) of this 
subsection shall not apply to any payment or 
distribution from a Medicare Advantage MSA 
to the Secretary of Health and Human Serv-
ices of an erroneous contribution to such MSA 
and of the net income attributable to such 
contribution. 

(4) Trustee-to-trustee transfers 

Section 220(f)(2) and paragraph (2) of this 
subsection shall not apply to any trustee-to-
trustee transfer from a Medicare Advantage 
MSA of an account holder to another Medicare 
Advantage MSA of such account holder. 

(d) Special rules for treatment of account after 
death of account holder 

In applying section 220(f)(8)(A) to an account 
which was a Medicare Advantage MSA of a dece-
dent, the rules of section 220(f) shall apply in 
lieu of the rules of subsection (c) of this section 
with respect to the spouse as the account holder 
of such Medicare Advantage MSA. 

(e) Reports 

In the case of a Medicare Advantage MSA, the 
report under section 220(h)—

(1) shall include the fair market value of the 
assets in such Medicare Advantage MSA as of 
the close of each calendar year, and 

(2) shall be furnished to the account holder—
(A) not later than January 31 of the cal-

endar year following the calendar year to 
which such reports relate, and 
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