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§30506. Rule of construction

For purposes of construing this division and
the amendments made by this division the fol-
lowing shall apply:

(1) In general

Nothing in this division shall be construed
to allow a court, in any criminal trial for an
offense described under this division or an
amendment made by this division, in the ab-
sence of a stipulation by the parties, to admit
evidence of speech, beliefs, association, group
membership, or expressive conduct unless that
evidence is relevant and admissible under the
Federal Rules of Evidence. Nothing in this di-
vision is intended to affect the existing rules
of evidence.

(2) Violent acts

This division applies to violent acts moti-
vated by actual or perceived race, color, reli-
gion, national origin, gender, sexual orienta-
tion, gender identity, or disability of a victim.

(3) Construction and application

Nothing in this division, or an amendment
made by this division, shall be construed or
applied in a manner that infringes any rights
under the first amendment to the Constitution
of the United States. Nor shall anything in
this division, or an amendment made by this
division, be construed or applied in a manner
that substantially burdens a person’s exercise
of religion (regardless of whether compelled
by, or central to, a system of religious belief),
speech, expression, or association, unless the
Government demonstrates that application of
the burden to the person is in furtherance of a
compelling governmental interest and is the
least restrictive means of furthering that com-
pelling governmental interest, if such exercise
of religion, speech, expression, or association
was not intended to—

(A) plan or prepare for an act of physical
violence; or

(B) incite an imminent act of physical vio-
lence against another.

(4) Free expression

Nothing in this division shall be construed
to allow prosecution based solely upon an indi-
vidual’s expression of racial, religious, polit-
ical, or other beliefs or solely upon an individ-
ual’s membership in a group advocating or es-
pousing such beliefs.

(5) First amendment

Nothing in this division, or an amendment
made by this division, shall be construed to di-
minish any rights under the first amendment
to the Constitution of the United States.

(6) Constitutional protections

Nothing in this division shall be construed
to prohibit any constitutionally protected
speech, expressive conduct or activities (re-
gardless of whether compelled by, or central
to, a system of religious belief), including the
exercise of religion protected by the first
amendment to the Constitution of the United
States and peaceful picketing or demonstra-
tion. The Constitution of the United States
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does not protect speech, conduct or activities
consisting of planning for, conspiring to com-
mit, or committing an act of violence.

(Pub. L. 111-84, div. E, §4710, Oct. 28, 2009, 123
Stat. 2841.)

Editorial Notes
REFERENCES IN TEXT

This division, referred to in text, is division E of Pub.
L. 111-84, Oct. 28, 2009, 123 Stat. 2835, known as the Mat-
thew Shepard and James Byrd, Jr. Hate Crimes Preven-
tion Act. For complete classification of division E to
the Code, see Short Title of 2009 Act note set out under
section 10101 of this title and Tables.

CODIFICATION

Section was formerly classified as a note under sec-
tion 249 of Title 18, Crimes and Criminal Procedure,
prior to editorial reclassification and renumbering as
this section.
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§40101. Reporting child abuse crime information
(a) In general

In each State, an authorized criminal justice
agency of the State shall report child abuse
crime information to, or index child abuse crime
information in, the national criminal history
background check system. A criminal justice
agency may satisfy the requirement of this sub-
section by reporting or indexing all felony and
serious misdemeanor arrests and dispositions.

(b) Provision of State child abuse crime records
through national criminal history back-
ground check system

(1) Not later than 180 days after December 20,
1993, the Attorney General shall, subject to
availability of appropriations—

(A) investigate the criminal history records
system of each State and determine for each
State a timetable by which the State should
be able to provide child abuse crime records on
an on-line basis through the national criminal
history background check system;

(B) in consultation with State officials, es-
tablish guidelines for the reporting or index-
ing of child abuse crime information, includ-
ing guidelines relating to the format, content,
and accuracy of criminal history records and
other procedures for carrying out this chapter;
and

(C) notify each State of the determinations
made pursuant to subparagraphs (A) and (B).

(2) The Attorney General shall require as a
part of each State timetable that the State—
(A) by not later than the date that is 5 years
after December 20, 1993, have in a computer-
ized criminal history file at least 80 percent of
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the final dispositions that have been rendered
in all identifiable child abuse crime cases in
which there has been an event of activity
within the last 5 years;

(B) continue to maintain a reporting rate of
at least 80 percent for final dispositions in all
identifiable child abuse crime cases in which
there has been an event of activity within the
preceding 5 years; and

(C) take steps to achieve 100 percent disposi-
tion reporting, including data quality audits
and periodic notices to criminal justice agen-
cies identifying records that lack final disposi-
tions and requesting those dispositions.

(¢) Liaison

An authorized agency of a State shall main-
tain close liaison with the National Center on
Child Abuse and Neglect, the National Center
for Missing and Exploited Children, and the Na-
tional Center for the Prosecution of Child Abuse
for the exchange of technical assistance in cases
of child abuse.

(d) Annual summary

(1) The Attorney General shall publish an an-
nual statistical summary of child abuse crimes.

(2) The annual statistical summary described
in paragraph (1) shall not contain any informa-
tion that may reveal the identity of any par-
ticular victim or alleged violator.

(e) Annual report

The Attorney General shall, subject to the
availability of appropriations, publish an annual
summary of each State’s progress in reporting
child abuse crime information to the national
criminal history background check system.

(f) Study of child abuse offenders

(1) Not later than 180 days after December 20,
1993, the Administrator of the Office of Juvenile
Justice and Delinquency Prevention shall begin
a study based on a statistically significant sam-
ple of convicted child abuse offenders and other
relevant information to determine—

(A) the percentage of convicted child abuse
offenders who have more than 1 conviction for
an offense involving child abuse;

(B) the percentage of convicted child abuse
offenders who have been convicted of an of-
fense involving child abuse in more than 1
State; and

(C) the extent to which and the manner in
which instances of child abuse form a basis for
convictions for crimes other than child abuse
crimes.

(2) Not later than 2 years after December 20,
1993, the Administrator shall submit a report to
the Chairman of the Committee on the Judici-
ary of the Senate and the Chairman of the Com-
mittee on the Judiciary of the House of Rep-
resentatives containing a description of and a
summary of the results of the study conducted
pursuant to paragraph (1).

(Pub. L. 103-209, §2, Dec. 20, 1993, 107 Stat. 2490;

Pub. L. 103-322, title XXXII, §320928(b), (h), (i),
Sept. 13, 1994, 108 Stat. 2132, 2133.)
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CODIFICATION

Section was formerly classified to section 5119 of
Title 42, The Public Health and Welfare, prior to edi-
torial reclassification and renumbering as this section.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-322, §320928(b), inserted
at end ‘A criminal justice agency may satisfy the re-
quirement of this subsection by reporting or indexing
all felony and serious misdemeanor arrests and disposi-
tions.”

Subsec. (b)(2)(A). Pub. L. 103-322, §320928(i),
stituted ‘5 years after’ for ‘3 years after”.

Subsec. (£)(2). Pub. L. 103-322, §320928(h), substituted
‘2 years” for ‘1 year’.

sub-

Statutory Notes and Related Subsidiaries

GUIDELINES FOR ADOPTION OF SAFEGUARDS BY CARE
PROVIDERS AND STATES FOR PROTECTING CHILDREN,
THE ELDERLY, OR INDIVIDUALS WITH DISABILITIES
FROM ABUSE

Pub. L. 103-322, title XXXII, §320928(g), Sept. 13, 1994,
108 Stat. 2132, provided that:

‘(1) IN GENERAL.—The Attorney General, in consulta-
tion with Federal, State, and local officials, including
officials responsible for criminal history record sys-
tems, and representatives of public and private care or-
ganizations and health, legal, and social welfare orga-
nizations, shall develop guidelines for the adoption of
appropriate safeguards by care providers and by States
for protecting children, the elderly, or individuals with
disabilities from abuse.

‘(2) MATTERS TO BE ADDRESSED.—In developing guide-
lines under paragraph (1), the Attorney General shall
address the availability, cost, timeliness, and effective-
ness of criminal history background checks and rec-
ommend measures to ensure that fees for background
checks do not discourage volunteers from participating
in care programs.

‘(3) DISSEMINATION.—The Attorney General shall,
subject to the availability of appropriations, dissemi-
nate the guidelines to State and local officials and to
public and private care providers.”

§40102. Background checks
(a) In general

(1) A State may have in effect procedures (es-
tablished by State statute or regulation) that
require qualified entities designated by the
State to contact an authorized agency of the
State to request a nationwide background check
for the purpose of determining whether a cov-
ered individual has been convicted of a crime
that bears upon the covered individual’s fitness
to have responsibility for the safety and well-
being of children, the elderly, or individuals
with disabilities.

(2) The authorized agency shall access and re-
view State and Federal criminal history records
through the national criminal history back-
ground check system and shall make reasonable
efforts to respond to the inquiry within 15 busi-
ness days.

(3)(A) The Attorney General shall establish a
program, in accordance with this section, to
provide qualified entities located in States that
do not have in effect procedures described in
paragraph (1), or qualified entities located in
States that do not prohibit the use of the pro-
gram established under this paragraph, with ac-
cess to national criminal history background
checks on, and criminal history reviews of, cov-
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