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ceives a removal request pursuant to an elec-
tion under paragraph (1), the promoter shall
exclude the individual’s name and address
from all lists of names and addresses used by
that promoter to select recipients for any skill
contest or sweepstakes.

(3) EFFECTIVENESS OF ELECTION.—An election
under paragraph (1) shall remain in effect, un-
less an individual (or other duly authorized
person) notifies the promoter in writing that
such individual—

(A) has changed the election; and
(B) elects to receive skill contest or sweep-
stakes mailings from that promoter.

(e) PRIVATE RIGHT OF ACTION.—

(1) IN GENERAL.—An individual who receives
one or more mailings in violation of sub-
section (d) may, if otherwise permitted by the
laws or rules of court of a State, bring in an
appropriate court of that State—

(A) an action to enjoin such violation;

(B) an action to recover for actual mone-
tary loss from such a violation, or to receive
$500 in damages for each such violation,
whichever is greater; or

(C) both such actions.

It shall be an affirmative defense in any action
brought under this subsection that the defend-
ant has established and implemented, with due
care, reasonable practices and procedures to
effectively prevent mailings in violation of
subsection (d). If the court finds that the de-
fendant willfully or knowingly violated sub-
section (d), the court may, in its discretion,
increase the amount of the award to an
amount equal to not more than 3 times the
amount available under subparagraph (B).

(2) ACTION ALLOWABLE BASED ON OTHER SUFFI-
CIENT NOTICE.—A mailing sent in violation of
section 3001(!) shall be actionable under this
subsection, but only if such an action would
not also be available under paragraph (1) (as a
violation of subsection (d)) based on the same
mailing.

(f) PROMOTER NONLIABILITY.—A promoter shall
not be subject to civil liability for the exclusion
of an individual’s name or address from any list
maintained by that promoter for mailing skill
contests or sweepstakes, if—

(1) a removal request is received by the pro-
moter’s notification system; and
(2) the promoter has a good faith belief that
the request is from—
(A) the individual whose name and address
is to be excluded; or
(B) another duly authorized person.

(g) PROHIBITION ON COMMERCIAL USE OF
LISTS.—
(1) IN GENERAL.—

(A) PROHIBITION.—NoO person may provide
any information (including the sale or rental
of any name or address) derived from a list
described in subparagraph (B) to another
person for commercial use.

(B) LisTs.—A list referred to under sub-
paragraph (A) is any list of names and ad-
dresses (or other related information) com-
piled from individuals who exercise an elec-
tion under subsection (d).

TITLE 39—POSTAL SERVICE

§3018

(2) CIVIL PENALTY.—Any person who violates
paragraph (1) shall be assessed a civil penalty
by the Postal Service not to exceed $2,000,000
per violation.

(h) CIviL PENALTIES.—
(1) IN GENERAL.—ANy promoter—

(A) who recklessly mails nonmailable mat-
ter in violation of subsection (b) shall be lia-
ble to the United States in an amount of
$10,000 per violation for each mailing to an
individual of nonmailable matter; or

(B) who fails to comply with the require-
ments of subsection (c)(2) shall be liable to
the United States.

(2) ENFORCEMENT.—The Postal Service shall,
in accordance with the same procedures as set
forth in section 3012(b), provide for the assess-
ment of civil penalties under this section.

(Added Pub. L. 106-168, title I, §108(a), Dec. 12,
1999, 113 Stat. 1814.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Pub. L. 106-168, title I, §108(c), Dec. 12, 1999, 113 Stat.
1816, provided that: ‘“This section [enacting this sec-
tion] shall take effect 1 year after the date of the en-
actment of this Act [Dec. 12, 1999].”

§ 3018. Hazardous material

(a) IN GENERAL.—The Postal Service shall pre-
scribe regulations for the safe transportation of
hazardous material in the mail.

(b) PROHIBITIONS.—NO person may—

(1) mail or cause to be mailed hazardous ma-
terial that has been declared by statute or
Postal Service regulation to be nonmailable;

(2) mail or cause to be mailed hazardous ma-
terial in violation of any statute or Postal
Service regulation restricting the time, place,
or manner in which hazardous material may
be mailed; or

(3) manufacture, distribute, or sell any con-
tainer, packaging Kkit, or similar device that—

(A) is represented, marked, certified, or
sold by such person for use in the mailing of
hazardous material; and

(B) fails to conform with any statute or

Postal Service regulation setting forth

standards for a container, packaging kit, or

similar device used for the mailing of haz-
ardous material.

(¢) CiviL PENALTY; CLEAN-UP COSTS AND DAM-
AGES.—

(1) IN GENERAL.—A person who knowingly
violates this section or a regulation prescribed
under this section shall be liable for—

(A) a civil penalty of at least $250, but not
more than $100,000, for each violation;

(B) the costs of any clean-up associated
with each violation; and

(C) damages.

(2) KNOWING ACTION.—A person acts know-
ingly for purposes of paragraph (1) when—
(A) the person has actual knowledge of the
facts giving rise to the violation; or
(B) a reasonable person acting in the cir-
cumstances and exercising reasonable care
would have had that knowledge.
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(3) SEPARATE VIOLATIONS.—

(A) VIOLATIONS OVER TIME.—A separate
violation under this subsection occurs for
each day hazardous material, mailed or
caused to be mailed in noncompliance with
this section, is in the mail.

(B) SEPARATE ITEMS.—A separate violation
under this subsection occurs for each item
containing hazardous material that is
mailed or caused to be mailed in noncompli-
ance with this section.

(d) HEARINGS.—The Postal Service may deter-
mine that a person has violated this section or
a regulation prescribed under this section only
after notice and an opportunity for a hearing.
Proceedings under this section shall be con-
ducted in accordance with section 3001(m).

(e) PENALTY CONSIDERATIONS.—In determining
the amount of a civil penalty for a violation of
this section, the Postal Service shall consider—

(1) the nature, circumstances, extent, and
gravity of the violation;

(2) with respect to the person who com-
mitted the violation, the degree of culpability,
any history of prior violations, the ability to
pay, and any effect on the ability to continue
in business;

(3) the impact on Postal Service operations;
and

(4) any other matters that justice requires.

(f) C1viL ACTIONS TO COLLECT.—

(1) IN GENERAL.—In accordance with section
409(d), a civil action may be commenced in an
appropriate district court of the United States
to collect a civil penalty, clean-up costs, and
damages assessed under subsection (c).

(2) CoMPROMISE.—The Postal Service may
compromise the amount of a civil penalty,
clean-up costs, and damages assessed under
subsection (c¢) before commencing a civil ac-
tion with respect to such civil penalty, clean-
up costs, and damages under paragraph (1).

(g) CIVIL JUDICIAL PENALTIES.—

(1) IN GENERAL.—At the request of the Postal
Service, the Attorney General may bring a
civil action in an appropriate district court of
the United States to enforce this section or a
regulation prescribed under this section.

(2) RELIEF.—The court in a civil action
under paragraph (1) may award appropriate re-
lief, including a temporary or permanent in-
junction, civil penalties as determined in ac-
cordance with this section, or punitive dam-
ages.

(3) CONSTRUCTION.—A civil action under this
subsection shall be in lieu of civil penalties for
the same violation under subsection (c)(1)(A).

(h) DEPOSIT OF AMOUNTS COLLECTED.—

(1) POSTAL SERVICE FUND.—Except as pro-
vided under paragraph (2), amounts collected
under subsection (¢)(1)(B) and (C) shall be de-
posited into the Postal Service Fund under
section 2003.

(2) TREASURY.—Amounts collected under
subsection (¢)(1)(A) and any punitive damages
collected under subsection (¢)(1)(C) shall be de-
posited into the Treasury of the United States.

(Added Pub. L. 109435, title X, §1008(b), Dec. 20,
2006, 120 Stat. 3259.)
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Editorial Notes
AMENDMENTS

1985—Pub. L. 99-87, §1(a)(2), Aug. 9, 1985, 99 Stat. 290,
added item 3220.

1981—Pub. L. 97-69, §6(c)(2), Oct. 26, 1981, 95 Stat. 1043,
substituted ‘‘survivors’ for ‘‘surviving spouses’ in item
3218.

1973—Pub. L. 93-191, §§1(b), 4(b), 12(b), Dec. 18, 1973, 87
Stat. 741, 742, 746, substituted ‘‘Franked mail trans-
mitted by the Vice President, Members of Congress,
and congressional officials’” for ‘‘Official correspond-
ence of Vice President and Members of Congress’ in
item 3210, substituted ‘‘President, surviving spouse of
former President’” for ‘‘Presidents’ in item 3214, and
added item 3219.

§ 3201. Definitions

As used in this chapter—

(1) ““penalty mail” means official mail, other
than franked mail, which is authorized by law
to be transmitted in the mail without prepay-
ment of postage;

(2) “‘penalty cover’’ means envelopes, wrap-
pers, labels, or cards used to transmit penalty
mail;

(3) ‘“frank” means the autographic or fac-
simile signature of persons authorized by sec-
tions 3210-3216 and 3218 of this title to trans-
mit matter through the mail without prepay-
ment of postage or other indicia contemplated
by sections 733 and 907 of title 44;

(4) ‘“‘franked mail” means mail which is
transmitted in the mail under a frank;

(5) “Members of Congress” includes Sen-
ators, Representatives, Delegates, and Resi-
dent Commissioners; and

(6) ‘“‘missing child” has the meaning pro-
vided by section 403(1) of the Juvenile Justice
and Delinquency Prevention Act of 1974.

(Pub. L. 91-375, Aug. 12, 1970, 84 Stat. 751; Pub. L.
99-87, §1(b), Aug. 9, 1985, 99 Stat. 291.)
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