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that the proposed rate exceeds a reasonable 
maximum. 

(d)(1)(A) In making a determination under this 
section, the Board shall find that the rail carrier 
establishing the challenged rate does not have 
market dominance over the transportation to 
which the rate applies if such rail carrier proves 
that the rate charged results in a revenue-vari-
able cost percentage for such transportation 
that is less than 180 percent. 

(B) For purposes of this section, variable costs 
for a rail carrier shall be determined only by 
using such carrier’s unadjusted costs, calculated 
using the Uniform Rail Costing System cost 
finding methodology (or an alternative method-
ology adopted by the Board in lieu thereof) and 
indexed quarterly to account for current wage 
and price levels in the region in which the car-
rier operates, with adjustments specified by the 
Board. A rail carrier may meet its burden of 
proof under this subsection by establishing its 
variable costs in accordance with this para-
graph, but a shipper may rebut that showing by 
evidence of such type, and in accordance with 
such burden of proof, as the Board shall pre-
scribe. 

(2) A finding by the Board that a rate charged 
by a rail carrier results in a revenue-variable 
cost percentage for the transportation to which 
the rate applies that is equal to or greater than 
180 percent does not establish a presumption 
that—

(A) such rail carrier has or does not have 
market dominance over such transportation; 
or 

(B) the proposed rate exceeds or does not ex-
ceed a reasonable maximum. 

(Added Pub. L. 104–88, title I, § 102(a), Dec. 29, 
1995, 109 Stat. 815.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-

tained in section 10709 of this title prior to the general 

amendment of this subtitle by Pub. L. 104–88, § 102(a). 

Prior sections 10707 and 10707a were omitted in the 

general amendment of this subtitle by Pub. L. 104–88, 

§ 102(a). 

Section 10707, Pub. L. 95–473, Oct. 17, 1978, 92 Stat. 

1380; Pub. L. 96–448, title II, § 207, Oct. 14, 1980, 94 Stat. 

1907; Pub. L. 103–272, § 4(j)(21), July 5, 1994, 108 Stat. 1369, 

related to investigation and suspension of new rail car-

rier rates, classifications, rules, and practices. 

Section 10707a, added Pub. L. 96–448, title II, § 203(a), 

Oct. 14, 1980, 94 Stat. 1901; amended Pub. L. 103–272, 

§ 4(j)(22), July 5, 1994, 108 Stat. 1369, related to zone of 

rail carrier flexibility. 

EFFECTIVE DATE 

Section effective Jan. 1, 1996, except as otherwise pro-

vided in Pub. L. 104–88, see section 2 of Pub. L. 104–88, 

set out as a note under section 1301 of this title. 

§ 10708. Rail cost adjustment factor 

(a) The Board shall, as often as practicable, 
but in no event less often than quarterly, pub-
lish a rail cost adjustment factor which shall be 
a fraction, the numerator of which is the latest 
published Index of Railroad Costs (which index 
shall be compiled or verified by the Board, with 
appropriate adjustments to reflect the change in 
composition of railroad costs, including the 
quality and mix of material and labor) and the 

denominator of which is the same index for the 
fourth quarter of every fifth year, beginning 
with the fourth quarter of 1992. 

(b) The rail cost adjustment factor published 
by the Board under subsection (a) of this section 
shall take into account changes in railroad pro-
ductivity. The Board shall also publish a similar 
index that does not take into account changes in 
railroad productivity. 

(Added Pub. L. 104–88, title I, § 102(a), Dec. 29, 
1995, 109 Stat. 816.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-

tained in section 10712 of this title prior to the general 

amendment of this subtitle by Pub. L. 104–88, § 102(a). 

A prior section 10708, Pub. L. 95–473, Oct. 17, 1978, 92 

Stat. 1382; Pub. L. 96–296, § 11, July 1, 1980, 94 Stat. 801; 

Pub. L. 97–261, §§ 11, 12(a), Sept. 20, 1982, 96 Stat. 1112, 

1113; Pub. L. 99–521, § 7(d), Oct. 22, 1986, 100 Stat. 2995, re-

lated to investigation and suspension of new nonrail 

carrier rates, classifications, rules, and practices, prior 

to the general amendment of this subtitle by Pub. L. 

104–88, § 102(a). 

EFFECTIVE DATE 

Section effective Jan. 1, 1996, except as otherwise pro-

vided in Pub. L. 104–88, see section 2 of Pub. L. 104–88, 

set out as a note under section 1301 of this title. 

§ 10709. Contracts 

(a) One or more rail carriers providing trans-
portation subject to the jurisdiction of the 
Board under this part may enter into a contract 
with one or more purchasers of rail services to 
provide specified services under specified rates 
and conditions. 

(b) A party to a contract entered into under 
this section shall have no duty in connection 
with services provided under such contract 
other than those duties specified by the terms of 
the contract. 

(c)(1) A contract that is authorized by this sec-
tion, and transportation under such contract, 
shall not be subject to this part, and may not be 
subsequently challenged before the Board or in 
any court on the grounds that such contract vio-
lates a provision of this part. 

(2) The exclusive remedy for any alleged 
breach of a contract entered into under this sec-
tion shall be an action in an appropriate State 
court or United States district court, unless the 
parties otherwise agree. This section does not 
confer original jurisdiction on the district 
courts of the United States based on section 1331 
or 1337 of title 28, United States Code. 

(d)(1) A summary of each contract for the 
transportation of agricultural products (includ-
ing grain, as defined in section 3 of the United 
States Grain Standards Act (7 U.S.C. 75) and 
products thereof) entered into under this section 
shall be filed with the Board, containing such 
nonconfidential information as the Board pre-
scribes. The Board shall publish special rules for 
such contracts in order to ensure that the essen-
tial terms of the contract are available to the 
general public. 

(2) Documents, papers, and records (and any 
copies thereof) relating to a contract described 
in subsection (a) shall not be subject to the 
mandatory disclosure requirements of section 
552 of title 5. 
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(e) Any lawful contract between a rail carrier 
and one or more purchasers of rail service that 
was in effect on October 1, 1980, shall be consid-
ered a contract authorized by this section. 

(f) A rail carrier that enters into a contract as 
authorized by this section remains subject to 
the common carrier obligation set forth in sec-
tion 11101, with respect to rail transportation 
not provided under such a contract. 

(g)(1) No later than 30 days after the date of 
filing of a summary of a contract under this sec-
tion, the Board may, on complaint, begin a pro-
ceeding to review such contract on the grounds 
described in this subsection. 

(2)(A) A complaint may be filed under this sub-
section—

(i) by a shipper on the grounds that such 
shipper individually will be harmed because 
the proposed contract unduly impairs the abil-
ity of the contracting rail carrier or carriers 
to meet their common carrier obligations to 
the complainant under section 11101 of this 
title; or 

(ii) by a port only on the grounds that such 
port individually will be harmed because the 
proposed contract will result in unreasonable 
discrimination against such port.

(B) In addition to the grounds for a complaint 
described in subparagraph (A) of this paragraph, 
a complaint may be filed by a shipper of agricul-
tural commodities on the grounds that such 
shipper individually will be harmed because—

(i) the rail carrier has unreasonably dis-
criminated by refusing to enter into a con-
tract with such shipper for rates and services 
for the transportation of the same type of 
commodity under similar conditions to the 
contract at issue, and that shipper was ready, 
willing, and able to enter into such a contract 
at a time essentially contemporaneous with 
the period during which the contract at issue 
was offered; or 

(ii) the proposed contract constitutes a de-
structive competitive practice under this part.

In making a determination under clause (ii) of 
this subparagraph, the Board shall consider the 
difference between contract rates and published 
single car rates. 

(C) For purposes of this paragraph, the term 
‘‘unreasonable discrimination’’ has the same 
meaning as such term has under section 10741 of 
this title. 

(3)(A) Within 30 days after the date a pro-
ceeding is commenced under paragraph (1) of 
this subsection, or within such shorter time pe-
riod after such date as the Board may establish, 
the Board shall determine whether the contract 
that is the subject of such proceeding is in viola-
tion of this section. 

(B) If the Board determines, on the basis of a 
complaint filed under paragraph (2)(B)(i) of this 
subsection, that the grounds for a complaint de-
scribed in such paragraph have been established 
with respect to a rail carrier, the Board shall, 
subject to the provisions of this section, order 
such rail carrier to provide rates and service 
substantially similar to the contract at issue 
with such differentials in terms and conditions 
as are justified by the evidence. 

(Added Pub. L. 104–88, title I, § 102(a), Dec. 29, 
1995, 109 Stat. 817; amended Pub. L. 104–287, 

§ 5(24), Oct. 11, 1996, 110 Stat. 3390; Pub. L. 
114–110, § 11(d), Dec. 18, 2015, 129 Stat. 2234.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-
tained in section 10713 of this title prior to the general 
amendment of this subtitle by Pub. L. 104–88, § 102(a). 

Prior sections 10709 to 10713 were omitted in the gen-
eral amendment of this subtitle by Pub. L. 104–88, 
§ 102(a). 

Section 10709, Pub. L. 95–473, Oct. 17, 1978, 92 Stat. 
1382; Pub. L. 96–448, title II, § 202, Oct. 14, 1980, 94 Stat. 
1900, related to determination of market dominance in 
rail carrier rate proceedings. See section 10707 of this 
title. 

Section 10710, Pub. L. 95–473, Oct. 17, 1978, 92 Stat. 
1383, related to elimination of discrimination against 
recyclable materials. 

Section 10711, Pub. L. 95–473, Oct. 17, 1978, 92 Stat. 
1383, related to effect of former sections 10701(a), (b), 
10707, 10709, 10727, and 10728 of this title on rail rates 
and practices. 

Section 10712, added Pub. L. 96–448, title II, § 206(a), 
Oct. 14, 1980, 94 Stat. 1906, related to inflation-based 
rate increases. 

Section 10713, added Pub. L. 96–448, title II, § 208(a), 
Oct. 14, 1980, 94 Stat. 1908; amended Pub. L. 97–468, title 
V, § 502, Jan. 14, 1983, 96 Stat. 2552; Pub. L. 99–509, title 
IV, § 4051, Oct. 21, 1986, 100 Stat. 1910, related to con-
tracts between rail carriers and purchasers of rail serv-
ices. See section 10709 of this title. 

AMENDMENTS 

2015—Subsec. (h). Pub. L. 114–110 struck out subsec. 
(h) which related to certain contracts for the transpor-
tation of agricultural commodities. 

1996—Subsec. (e). Pub. L. 104–287 substituted ‘‘October 
1, 1980,’’ for ‘‘the effective date of the Staggers Rail Act 
of 1980’’. 

EFFECTIVE DATE 

Section effective Jan. 1, 1996, except as otherwise pro-
vided in Pub. L. 104–88, see section 2 of Pub. L. 104–88, 
set out as a note under section 1301 of this title.

SUBCHAPTER II—SPECIAL CIRCUMSTANCES 

§ 10721. Government traffic 

A rail carrier providing transportation or 
service for the United States Government may 
transport property or individuals for the United 
States Government without charge or at a rate 
reduced from the applicable commercial rate. 
Section 6101(b) to (d) of title 41 does not apply 
when transportation for the United States Gov-
ernment can be obtained from a rail carrier law-
fully operating in the area where the transpor-
tation would be provided. 

(Added Pub. L. 104–88, title I, § 102(a), Dec. 29, 
1995, 109 Stat. 819; amended Pub. L. 111–350, 
§ 5(o)(4), Jan. 4, 2011, 124 Stat. 3853.) 

PRIOR PROVISIONS 

A prior section 10721, Pub. L. 95–473, Oct. 17, 1978, 92 

Stat. 1383; Pub. L. 96–454, § 10(b), Oct. 15, 1980, 94 Stat. 

2022; Pub. L. 103–272, § 5(m)(22), July 5, 1994, 108 Stat. 

1378, related to Government traffic, prior to the general 

amendment of this subtitle by Pub. L. 104–88, § 102(a). 

See sections 10721, 13712, and 15504 of this title. 

AMENDMENTS 

2011—Pub. L. 111–350 substituted ‘‘Section 6101(b) to 

(d) of title 41’’ for ‘‘Section 3709 of the Revised Statutes 

(41 U.S.C. 5)’’. 

EFFECTIVE DATE 

Section effective Jan. 1, 1996, except as otherwise pro-

vided in Pub. L. 104–88, see section 2 of Pub. L. 104–88, 

set out as a note under section 1301 of this title. 
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