§856

cruel or unusual punishment, may not be ad-
judged by any court-martial or inflicted upon
any person subject to this chapter. The use of
irons, single or double, except for the purpose of
safe custody, is prohibited.

(Aug. 10, 1956, ch. 1041, 70A Stat. 56.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

50:636. May 5, 1950, ch. 169, §1

(Art. 55), 64 Stat. 126.

The word ‘“‘may”’ is substituted for the word ‘‘shall’.
§856. Art. 56. Sentencing

(a) SENTENCE MAXIMUMS.—The punishment
which a court-martial may direct for an offense
may not exceed such limits as the President
may prescribe for that offense.

(b) SENTENCE MINIMUMS FOR CERTAIN OF-
FENSES.—(1) Except as provided in subsection (c)
of section 853a of this title (article 53a), punish-
ment for any offense specified in paragraph (2)
shall include dismissal or dishonorable dis-
charge, as applicable.

(2) The offenses referred to in paragraph (1) are
as follows:

(A) Rape under subsection (a) of section 920
of this title (article 120).

(B) Sexual assault under subsection (b) of
such section (article).

(C) Rape of a child under subsection (a) of
section 920b of this title (article 120b).

(D) Sexual assault of a child under sub-
section (b) of such section (article).

(E) An attempt to commit an offense speci-
fied in subparagraph (A), (B), (C), or (D) that is
punishable under section 880 of this title (arti-
cle 80).

(F') Conspiracy to commit an offense speci-
fied in subparagraph (A), (B), (C), or (D) that is
punishable under section 881 of this title (arti-
cle 81).

(c) IMPOSITION OF SENTENCE.—

(1) IN GENERAL.—In sentencing an accused
under section 853 of this title (article 53), a
court-martial shall impose punishment that is
sufficient, but not greater than necessary, to
promote justice and to maintain good order
and discipline in the armed forces, taking into
consideration—

(A) the nature and circumstances of the of-
fense and the history and characteristics of
the accused;

(B) the impact of the offense on—

(i) the financial, social, psychological, or
medical well-being of any victim of the of-
fense; and

(ii) the mission, discipline, or efficiency
of the command of the accused and any
victim of the offense;

(C) the need for the sentence—

(i) to reflect the seriousness of the of-
fense;

(ii) to promote respect for the law;

(iii) to provide just punishment for the
offense;

(iv) to promote adequate deterrence of
misconduct;
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(v) to protect others from further crimes
by the accused;

(vi) to rehabilitate the accused; and

(vii) to provide, in appropriate cases, the
opportunity for retraining and return to
duty to meet the needs of the service; and

(D) the sentences available under this
chapter.

(2) SENTENCING BY MILITARY JUDGE.—In an-
nouncing the sentence in a general or special
court-martial in which the accused is sen-
tenced by a military judge alone under section
8563 of this title (article 53), the military judge
shall, with respect to each offense of which the
accused is found guilty, specify the term of
confinement, if any, and the amount of the
fine, if any. If the accused is sentenced to con-
finement for more than one offense, the mili-
tary judge shall specify whether the terms of
confinement are to run consecutively or con-
currently.

(3) SENTENCING BY MEMBERS.—In a general or
special court-martial in which the accused has
elected sentencing by members, the court-
martial shall announce a single sentence for
all of the offenses of which the accused was
found guilty.

(4) SENTENCE OF CONFINEMENT FOR LIFE WITH-
OUT ELIGIBILITY FOR PAROLE.—(A) If an offense
is subject to a sentence of confinement for life,
a court-martial may impose a sentence of con-
finement for life without eligibility for parole.

(B) An accused who is sentenced to confine-
ment for life without eligibility for parole
shall be confined for the remainder of the
accused’s life unless—

(i) the sentence is set aside or otherwise
modified as a result of—
(I) action taken by the convening au-
thority or the Secretary concerned; or
(IT) any other action taken during post-
trial procedure and review under any other
provision of subchapter IX of this chapter;

(ii) the sentence is set aside or otherwise
modified as a result of action taken by a
Court of Criminal Appeals, the Court of Ap-
peals for the Armed Forces, or the Supreme
Court; or

(iii) the accused is pardoned.

(d) APPEAL OF SENTENCE BY THE UNITED
STATES.—(1) With the approval of the Judge Ad-
vocate General concerned, and consistent with
standards and procedures set forth in regula-
tions prescribed by the President, the Govern-
ment may appeal a sentence to the Court of
Criminal Appeals, on the grounds that—

(A) the sentence violates the law; or

(B) the sentence is plainly unreasonable, as
determined in accordance with standards and
procedures prescribed by the President.

(2) An appeal under this subsection must be
filed within 60 days after the date on which the
judgment of a court-martial is entered into the
record under section 860c of this title (article
60c).

(Aug. 10, 1956, ch. 1041, 70A Stat. 56; Pub. L.
113-66, div. A, title XVII, §1702(a)(1), (2)(A), Dec.
26, 2013, 127 Stat. 959; Pub. L. 114-328, div. E, title
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LVIII, §5301(a), Dec. 23, 2016, 130 Stat. 2919; Pub.
L. 115-91, div. A, title V, §531(e), Dec. 12, 2017, 131
Stat. 1385; Pub. L. 117-81, div. A, title V,
§5639E(c), title X, §1081(a)(14), Dec. 27, 2021, 135
Stat. 1701, 1920.)

AMENDMENT OF SECTION

Pub. L. 117-81, div. A, title V, §539E(c), (f),
Dec. 27, 2021, 135 Stat. 1701, 1706, provided that,
effective on the date that is two years after Dec.
27, 2021, and applicable to sentences adjudged
in cases in which all findings of guilty are for
offenses that occurred after the date that is two
years after Dec. 27, 2021, this section is amend-
ed:

(1) in subsection (c)—

(4) in paragraph (1)—

(i) in subparagraph (C)ii),
“and’ at the end;

(ii) in subparagraph (D), by striking the pe-
riod at the end and inserting “‘; and’’; and

(iii) by adding at the end the following new
subparagraph:

‘“‘(E) the applicable sentencing parameters or
sentencing criteria set forth in regulations pre-
scribed by the President pursuant to section
539E(e) of the National Defense Authorization
Act for Fiscal Year 2022.”’; and
(B) by striking paragraphs (2) through (4)

and inserting the following new paragraphs:

‘“(2) Application of sentencing parameters in
general and special courts-martial.—

““(A) Requirement to sentence within param-
eters.—Except as provided in subparagraph (B),
in a general or special court-martial in which
the accused is convicted of an offense for which
the President has established a sentencing pa-
rameter pursuant to section 539E(e) of the Na-
tional Defense Authorization Act for Fiscal
Year 2022, the military judge shall sentence the
accused for that offense within the applicable
parameter.

“(B) Exception.—The military judge may im-
pose a sentence outside a sentencing parameter
upon finding specific facts that warrant such a
sentence. If the military judge imposes a sen-
tence outside a sentencing parameter under this
subparagraph, the military judge shall include
in the record a written statement of the factual
basis for the sentence.

“(3) Use of sentencing criteria in general and
special courts-martial.—In a general or special
court-martial in which the accused is convicted of
an offense for which the President has established
sentencing criteria pursuant to section 539E(e) of
the National Defense Authorization Act for Fiscal
Year 2022, the military judge shall consider the
applicable sentencing criteria in determining the
sentence for that offense.

“(4) Offense-based sentencing in general and
special courts-martial.—In announcing the sen-
tence under section 853 of this title (article 53) in
a general or special court-martial, the military
judge shall, with respect to each offense of which
the accused is found guilty, specify the term of
confinement, if any, and the amount of the fine,
if any. If the accused is sentenced to confinement
for more than one offense, the military judge shall
specify whether the terms of confinement are to
run consecutively or concurrently.

“(5) Inapplicability to death penalty.—Sen-
tencing parameters and sentencing criteria shall

by striking
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not apply to a determination of whether an of-
fense should be punished by death.

“(6) Sentence of confinement for life without
eligibility for parole.—

“(A) In general.—If an offense is subject to a
sentence of confinement for life, a court-martial
may impose a sentence of confinement for life
without eligibility for parole.

‘“(B) Term of confinement.—An accused who
is sentenced to confinement for life without eli-
gibility for parole shall be confined for the re-
mainder of the accused’s life unless—

‘(i) the sentence is set aside or otherwise
modified as a result of—
“(I) action taken by the convening au-
thority or the Secretary concerned; or
“(II) any other action taken during post-
trial procedure or review under any other
provision of subchapter IX of this chapter;

“‘(ii) the sentence is set aside or otherwise
modified as a result of action taken by a court
of competent jurisdiction; or

““(iii) the accused receives a pardon or an-
other form of Executive clemency.”’; and

(2) in subsection (d)(1)—

(A) in subparagraph (A), by striking “‘or’’ at
the end;

(B) by redesignating subparagraph (B) as
subparagraph (C);

(C) by inserting after subparagraph (A) the
following new subparagraph:

“(B) in the case of a sentence for an offense for
which the President has established a sentencing
parameter pursuant to section 539E(e) of the Na-
tional Defense Authorization Act for Fiscal Year
2022, the sentence is a result of an incorrect appli-
cation of the parameter; or’’; and

(D) in subparagraph (C), as redesignated, by
striking ‘‘, as determined in accordance with
standards and procedures prescribed by the
President’’.

See 2021 Amendment notes below.

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
856 .......... 50:637. May 5, 1950, ch. 169, §1
(Art. 56), 64 Stat. 126.

The word ‘“may’’ is substituted for the word ‘‘shall’.

Editorial Notes
AMENDMENTS

2021—Subsec. (b)(1). Pub. L. 117-81, §1081(a)(14), sub-
stituted ‘‘subsection (c) of section 853a’’ for ‘‘subsection
(d) of section 853a’.

Subsec. (¢)(1)(E). Pub. L. 117-81, §539E(c)(1)(A), added
subpar. (E).

Subsec. (¢)(2) to (6). Pub. L. 117-81, §539E(c)(1)(B),
added pars. (2) to (6) and struck out former pars. (2) to
(4) which related to sentencing by military judge, sen-
tencing by members, and sentence of confinement for
life without eligibility for parole, respectively.

Subsec. (d)(1)(B). Pub. L. 117-81, §539E(c)(4)(C), added
subpar. (B). Former subpar. (B) redesignated (C).

Subsec. (d)(1)(C). Pub. L. 117-81, §539E(c)(4)(D), struck
out *“, as determined in accordance with standards and
procedures prescribed by the President’ after ‘‘unrea-
sonable’.

Pub. L. 117-81, §539E(c)(4)(A), (B), redesignated sub-
par. (B) as (C).
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2017—Subsec. (d)(1). Pub. L. 115-91, §531(e)(1), inserted
“and consistent with standards and procedures set
forth in regulations prescribed by the President,”” after
‘‘concerned,” in introductory provisions.

Subsec. (A)(1)(B). Pub. L. 11591, §531(e)(2), inserted
¢, as determined in accordance with standards and pro-
cedures prescribed by the President’ before period at
end.

2016—Pub. L. 114-328 amended section generally. Prior
to amendment, section related to maximum and min-
imum sentencing limits.

2013—Pub. L. 113-66 substituted ‘‘Maximum and min-
imum limits” for “Maximum limits” in section catch-
line, designated existing provisions as subsec. (a), and
added subsec. (b).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by section 539E(c) of Pub. L. 117-81 effec-
tive on the date that is two years after Dec. 27, 2021,
and applicable to sentences adjudged in cases in which
all findings of guilty are for offenses that occurred
after the date that is two years after Dec. 27, 2021, see
section 539E(f) of Pub. L. 117-81, set out as a note under
section 853 of this title.

EFFECTIVE DATE OF 2017 AMENDMENT

Amendment by Pub. L. 115-91 effective immediately
after the amendments made by div. E (§§5001-5542) of
Pub. L. 114328 take effect as provided for in section
5542 of that Act (10 U.S.C. 801 note), see section 531(p)
of Pub. L. 115-91, set out as a note under section 801 of
this title.

EFFECTIVE DATE OF 2016 AMENDMENT

Amendment by Pub. L. 114-328 effective on Jan. 1,
2019, as designated by the President, with imple-
menting regulations and provisions relating to applica-
bility to various situations, see section 5542 of Pub. L.
114-328 and Ex. Ord. No. 13825, set out as notes under
section 801 of this title.

EFFECTIVE DATE OF 2013 AMENDMENT

Amendment by Pub. L. 113-66 effective 180 days after
Dec. 26, 2013, and applicable to offenses specified in sub-
sec. (b)(2) of this section committed on or after that
date, see section 1705(c) of Pub. L. 113-66, set out as a
note under section 818 of this title.

ESTABLISHMENT OF SENTENCING PARAMETERS AND
SENTENCING CRITERIA

Pub. L. 117-81, div. A, title V, §539E(e), Dec. 27, 2021,
135 Stat. 1704, provided that:

‘(1) IN GENERAL.—Not later than two years after the
date of the enactment of this Act [Dec. 27, 2021], the
President shall prescribe regulations establishing sen-
tencing parameters and sentencing criteria related to
offenses under chapter 47 of title 10, United States Code
(the Uniform Code of Military Justice), in accordance
with this subsection. Such parameters and criteria—

‘“(A) shall cover sentences of confinement; and

‘“(B) may cover lesser punishments, as the Presi-
dent determines appropriate.

‘“(2) SENTENCING PARAMETERS.—Sentencing param-
eters established under paragraph (1) shall—

‘‘(A) identify a delineated sentencing range for an
offense that is appropriate for a typical violation of
the offense, taking into consideration—

‘(1) the severity of the offense;

‘“(ii) the guideline or offense category that would
apply to the offense if the offense were tried in a
United States district court;

‘“(iii) any military-specific sentencing factors;

‘“(iv) the need for the sentencing parameter to be
sufficiently broad to allow for individualized con-
sideration of the offense and the accused; and

‘“(v) any other relevant sentencing guideline.
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‘“(B) include no fewer than 5 and no more than 12 of-
fense categories;

‘“(C) assign such offense under this chapter [prob-
ably should be ‘‘chapter 47 of title 10, United States
Code (the Uniform Code of Military Justice)’’] to an
offense category unless the offense is identified as un-
suitable for sentencing parameters under paragraph
BH(F)(i1); and

‘(D) delineate the confinement range for each of-
fense category by setting an upper confinement limit
and a lower confinement limit.

‘“(3) SENTENCING CRITERIA.—Sentencing criteria estab-
lished under paragraph (1) shall identify offense-spe-
cific factors the military judge should consider and any
collateral effects of available punishments that may
aid the military judge in determining an appropriate
sentence when there is no applicable sentencing param-
eter for a specific offense.

““(4) MILITARY SENTENCING PARAMETERS AND CRITERIA
BOARD.—

‘“(A) IN GENERAL.—There is established within the
Department of Defense a board, to be known as the
‘Military Sentencing Parameters and Criteria Board’
(referred to in this subsection as the ‘Board’).

‘“(B) VOTING MEMBERS.—The Board shall have 5 vot-
ing members, as follows:

‘(i) The 4 chief trial judges designated under sec-
tion 826(g) of title 10, United States Code (article
26(g) of the Uniform Code of Military Justice), ex-
cept that, if the chief trial judge of the Coast Guard
is not available, the Judge Advocate General of the
Coast Guard may designate as a voting member a
judge advocate of the Coast Guard with substantial
military justice experience.

““(ii) A trial judge of the Navy, designated under
regulations prescribed by the President, if the chief
trial judges designated under section 826(g) of title
10, United States Code (article 26(g) of the Uniform
Code of Military Justice), do not include a trial
judge of the Navy.

‘“(iii) A trial judge of the Marine Corps, des-
ignated under regulations prescribed by the Presi-
dent, if the chief trial judges designated under sec-
tion 826(g) of title 10, United States Code (article
26(g) of the Uniform Code of Military Justice), do
not include a trial judge of the Marine Corps.

‘(C) NONVOTING MEMBERS.—The Chief Judge of the
Court of Appeals for the Armed Forces, the Chairman
of the Joint Chiefs of Staff, and the General Counsel
of the Department of Defense shall each designate
one nonvoting member of the Board. The Secretary of
Defense may appoint one additional nonvoting mem-
ber of the Board at the Secretary’s discretion.

‘(D) CHAIR AND VICE-CHAIR.—The Secretary of De-
fense shall designate one voting member as chair of
the Board and one voting member as vice-chair.

‘“(E) VOTING REQUIREMENT.—An affirmative vote of
at least three members is required for any action of
the Board under this subsection.

‘(F) DUTIES OF BOARD.—The Board shall have the
following duties:

“(i) As directed by the Secretary of Defense, the
Board shall submit to the President for approval—

“(I) sentencing parameters for all offenses
under chapter 47 of title 10, United States Code

(the Uniform Code of Military Justice) (other

than offenses that the Board identifies as unsuit-

able for sentencing parameters in accordance
with clause (ii)); and

“(IT) sentencing criteria to be used by military
judges in determining appropriate sentences for
offenses that are identified as unsuitable for sen-

tencing parameters in accordance with clause (ii).

‘(i) Identify each offense under chapter 47 of
title 10, United States Code (the Uniform Code of
Military Justice), that is unsuitable for sentencing
parameters. The Board shall identify an offense as
unsuitable for sentencing parameters if—

‘“(I) the nature of the offense is indeterminate
and unsuitable for categorization; and
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‘“(IT) there is no similar criminal offense under
the laws of the United States or the laws of the
District of Columbia.

‘(iii) In developing sentencing parameters and
criteria, the Board shall consider the sentencing
data collected by the Military Justice Review
Panel pursuant to section 946(f)(2) of title 10, United
States Code (article 146(f)(2) of the Uniform Code of
Military Justice).

‘“(iv) In addition to establishing parameters for
sentences of confinement under clause (i)(I), the
Board shall consider the appropriateness of estab-
lishing sentencing parameters for punitive dis-
charges, fines, reductions, forfeitures, and other
lesser punishments authorized under chapter 47 of
title 10, United States Code (the Uniform Code of
Military Justice).

““(v) The Board shall regularly—

‘(D review, and propose revision to, in consider-
ation of comments and data coming to the
Board’s attention, the sentencing parameters and
sentencing criteria prescribed under paragraph
(1); and

‘“(IT) submit to the President, through the Sec-
retary of Defense, proposed amendments to the
sentencing parameters and sentencing criteria,
together with statements explaining the basis for
the proposed amendments.

‘(vi) The Board shall develop means of measuring
the degree to which applicable sentencing, penal,
and correctional practices are effective with re-
spect to the sentencing factors and policies set
forth in this section.

‘Y(vii) In fulfilling its duties and in exercising its
powers, the Board shall consult authorities on, and
individual and institutional representatives of, var-
ious aspects of the military criminal justice sys-
tem. The Board may establish separate advisory
groups consisting of individuals with current or re-
cent experience in command and in senior enlisted
positions, individuals with experience in the trial of
courts-martial, and such other groups as the Board
deems appropriate.

‘(viii) The Board shall submit to the President,
through the Secretary of Defense, proposed amend-
ments to the rules for courts-martial with respect
to sentencing proceedings and maximum punish-
ments, together with statements explaining the
basis for the proposed amendments.”

GUIDELINES ON SENTENCES FOR OFFENSES COMMITTED
UNDER THE UNIFORM CODE OF MILITARY JUSTICE

Pub. L. 116-92, div. A, title V, §537, Dec. 20, 2019, 133
Stat. 1363, provided that:

‘‘(a) DEVELOPMENT OF GUIDELINES.—Not later than
the date specified in subsection (d), the Secretary of
Defense shall develop nonbinding guidelines on sen-
tences for offenses under chapter 47 of title 10, United
States Code (the Uniform Code of Military Justice).
The guidelines shall provide the sentencing authority
with a suggested range of punishments, including sug-
gested ranges of confinement, that will generally be ap-
propriate for a violation of each offense under such
chapter.

““(b) SENTENCING DATA.—In developing the guidelines
for sentences under subsection (a), the Secretary of De-
fense shall take into account the sentencing data col-
lected by the Military Justice Review Panel pursuant
to section 946(f)(2) of title 10, United States Code (arti-
cle 146(f)(2) of the Uniform Code of Military Justice).

‘‘(c) SUBMITTAL TO CONGRESS.—Not later than the
date specified in subsection (d), the Secretary of De-
fense shall submit to the Committees on Armed Serv-
ices of the Senate and the House of Representatives—

‘(1) the guidelines for sentences developed under
subsection (a); and

‘“(2) an assessment of the feasibility and advis-
ability of implementing such guidelines in panel sen-
tencing cases.

‘‘(d) DATE SPECIFIED.—The date specified in this sub-
section is the date that is not later than one year after
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the date on the which the first report of the Military
Justice Review Panel is submitted to the Committees
on Armed Services of the Senate and the House of Rep-
resentatives pursuant to section 946(f)(5) of title 10,
United States Code (article 146(f)(6) of the Uniform
Code of Military Justice).”

[Pub. L. 117-81, div. A, title V, §539E(f), (g), Dec. 27,
2021, 135 Stat. 1706, provided that, effective on the date
that is two years after Dec. 27, 2021, and applicable to
sentences adjudged in cases in which all findings of
guilty are for offenses that occurred after the date that
is two years after Dec. 27, 2021, section 537 of Pub. L.
116-92, set out above, is repealed. See section 539E(f) of
Pub. L. 117-81, set out as an Effective Date of 2021
Amendment note under section 853 of this title.]

[§856a. Repealed. Pub. L. 114-328, div. E, title
LVIII, §5301(b), Dec. 23, 2016, 130 Stat. 2920]

Section, added Pub. L. 105-85, div. A, title V,
§581(a)(1), Nov. 18, 1997, 111 Stat. 1759, related to sen-
tence of confinement for life without eligibility for pa-
role.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF REPEAL

Repeal effective on Jan. 1, 2019, as designated by the
President, with implementing regulations and provi-
sions relating to applicability to various situations, see
section 5542 of Pub. L. 114-328 and Ex. Ord. No. 13825, set
out as notes under section 801 of this title.

§857. Art. 57. Effective date of sentences

(a) EXECUTION OF SENTENCES.—A court-martial
sentence shall be executed and take effect as fol-
lows:

(1) FORFEITURE AND REDUCTION.—A forfeiture
of pay or allowances shall be applicable to pay
and allowances accruing on and after the date
on which the sentence takes effect. Any for-
feiture of pay or allowances or reduction in
grade that is included in a sentence of a court-
martial takes effect on the earlier of—

(A) the date that is 14 days after the date
on which the sentence is adjudged; or

(B) in the case of a summary court-mar-
tial, the date on which the sentence is ap-
proved by the convening authority.

(2) CONFINEMENT.—Any period of confine-
ment included in a sentence of a court-martial
begins to run from the date the sentence is ad-
judged by the court-martial, but periods dur-
ing which the sentence to confinement is sus-
pended or deferred shall be excluded in com-
puting the service of the term of confinement.

(3) APPROVAL OF SENTENCE OF DEATH.—If the
sentence of the court-martial extends to
death, that part of the sentence providing for
death may not be executed until approved by
the President. In such a case, the President
may commute, remit, or suspend the sentence,
or any part thereof, as the President sees fit.
That part of the sentence providing for death
may not be suspended.

(4) APPROVAL OF DISMISSAL.—If in the case of
a commissioned officer, cadet, or midshipman,
the sentence of a court-martial extends to dis-
missal, that part of the sentence providing for
dismissal may not be executed until approved
by the Secretary concerned or such Under Sec-
retary or Assistant Secretary as may be des-
ignated by the Secretary concerned. In such a
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