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in significantly less time than is required to confirm a
plan of reorganization under chapter X of the Bank-
ruptcy Act.

One cannot overemphasize the advantages of speed
and simplicity to both creditors and debtors. Chapter
XTI [chapter 11 of former title 11] allows a debtor to ne-
gotiate a plan outside of court and, having reached a
settlement with a majority in number and amount of
each class of creditors, permits the debtor to bind all
unsecured creditors to the terms of the arrangement.
From the perspective of creditors, early confirmation
of a plan of arrangement: first, generally reduces ad-
ministrative expenses which have priority over the
claims of unsecured creditors; second, permits creditors
to receive prompt distributions on their claims with re-
spect to which interest does not accrue after the filing
date; and third, increases the ultimate recovery on
creditor claims by minimizing the adverse effect on the
business which often accompanies efforts to operate an
enterprise under the protection of the Bankruptcy Act
[former title 11].

Although chapter XI [chapter 11 of former title 11] of-
fers the corporate debtor flexibility and continuity of
management, successful rehabilitation under chapter
XI is often impossible for a number of reasons. First,
chapter XI does not permit a debtor to ‘‘affect’ secured
creditors or shareholders, in the absence of their con-
sent. Second, whereas a debtor corporation in chapter
X [chapter 10 of former title 11], upon the consumma-
tion of the plan or reorganization, is discharged from
all its debts and liabilities, a corporation in chapter XI
may not be able to get a discharge in respect of certain
kinds of claims including fraud claims, even in cases
where the debtor is being operated under new manage-
ment. The language of chapter 11 in the House amend-
ment solves these problems and thus increases the util-
ity and flexibility of the new chapter 11, as compared
to chapter XI of the existing Bankruptcy Act [chapter
11 of former title 11].

Those who would urge the adoption of a two-track
system have two major obstacles to meet. First, the
practical experience of those involved in business reha-
bilitation cases, practitioners, debtors, and bankruptcy
judges, has been that the more simple and expeditious
procedures of chapter XI [chapter 11 of former title 11]
are appropriate in the great majority of cases. While
attempts have been made to convince the courts that a
chapter X [chapter 10 of former title 11] proceeding is
required in every case where public debt is present, the
courts have categorically rejected such arguments.
Second, chapter X has been far from a success. Of the
991 chapter X cases filed during the period of January
1, 1967, through December 31, 1977, only 664 have been
terminated. Of those cases recorded as ‘‘terminated,”
only 140 resulted in consummated plans. This 21 per-
cent success rate suggests one of the reasons for the
unpopularity of chapter X.

In summary, it has been the experience of the great
majority of those who have testified before the Senate
and House subcommittees that a consolidated approach
to business rehabilitation is warranted. Such approach
is adopted in the House amendment.

Having discussed the general reasons why chapter 11
of the House amendment is sorely needed, a brief dis-
cussion of the differences between the House bill, Sen-
ate amendment, and the House amendment, is in order.
Since chapter 11 of the House amendment rejects the
concept of separate treatment for a public company,
sections 1101(3), 1104(a), 1125(f), 1128, and 1130(a)(7) of the
Senate amendment have been deleted.

Editorial Notes

AMENDMENTS

2019—Pub. L. 116-54, §2(b), Aug. 23, 2019, 133 Stat. 1084,
added subchapter V heading and items 1181 to 1195.

2006—Pub. L. 109-8, title III, §321(a)(2), title IV,
§436(b), Apr. 20, 2005, 119 Stat. 95, 113, added items 1115
and 1116.
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1988—Pub. L. 100-334, §2(c), June 16, 1988, 102 Stat. 613,
added item 1114.

1984—Pub. L. 98-353, title III, §§514(b), 541(b), July 10,
1984, 98 Stat. 387, 391, added item 1113 and substituted
“Implementation’ for ‘‘Execution’ in item 1142.

1983—Pub. L. 97449, §5(a)(1), Jan. 12, 1983, 96 Stat.
2442, substituted ‘‘subtitle IV of title 49 for ‘‘Inter-
state Commerce Act’ in item 1166.

SUBCHAPTER I—OFFICERS AND
ADMINISTRATION

§ 1101. Definitions for this chapter

In this chapter—

(1) ‘“‘debtor in possession’ means debtor ex-
cept when a person that has qualified under
section 322 of this title is serving as trustee in
the case;

(2) ““substantial consummation’ means—

(A) transfer of all or substantially all of
the property proposed by the plan to be
transferred;

(B) assumption by the debtor or by the
successor to the debtor under the plan of the
business or of the management of all or sub-
stantially all of the property dealt with by
the plan; and

(C) commencement of distribution under
the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2626.)
HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

This section contains definitions of three terms that
are used in chapter 11. Paragraph (1) defines debtor in
possession to mean the debtor, except when a trustee
who has qualified in serving in the case.

Paragraph (2), derived from section 229a of current
law [section 629(a) of former title 11], defines substan-
tial consummation. Substantial consummation of a
plan occurs when transfer of all or substantially all of
the property proposed by the plan to be transferred is
actually transferred; when the debtor (or its successor)
has assumed the business of the debtor or the manage-
ment of all or substantially all of the property dealt
with by the plan; and when distribution under the plan
has commenced.

Paragraph (3) defines for purposes of Chapter 11 a
public company to mean ‘a debtor who, within 12
months prior to the filing of a petition for relief under
this chapter, had outstanding liabilities of $56 million or
more, exclusive of liabilities for goods, services, or
taxes and not less than 1,000 security holders.”” There
are, as noted, special safeguards for public investors re-
lated to the reorganization of a public company, as so
defined.

Both requirements must be met: liabilities, excluding
tax obligations and trade liabilities, must be $6 million
or more; and (2) the number of holders of securities,
debt or equity, or both, must be not less than 1,000. The
amount and number are to be determined as of any
time within 12 months prior to the filing of the petition
for reorganization.

§1102. Creditors’ and equity security holders’
committees

(a)(1) Except as provided in paragraph (3), as
soon as practicable after the order for relief
under chapter 11 of this title, the United States
trustee shall appoint a committee of creditors
holding unsecured claims and may appoint addi-
tional committees of creditors or of equity secu-
rity holders as the United States trustee deems
appropriate.
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(2) On request of a party in interest, the court
may order the appointment of additional com-
mittees of creditors or of equity security holders
if necessary to assure adequate representation
of creditors or of equity security holders. The
United States trustee shall appoint any such
committee.

(3) Unless the court for cause orders otherwise,
a committee of creditors may not be appointed
in a small business case or a case under sub-
chapter V of this chapter.

(4) On request of a party in interest and after
notice and a hearing, the court may order the
United States trustee to change the membership
of a committee appointed under this subsection,
if the court determines that the change is nec-
essary to ensure adequate representation of
creditors or equity security holders. The court
may order the United States trustee to increase
the number of members of a committee to in-
clude a creditor that is a small business concern
(as described in section 3(a)(1) of the Small Busi-
ness Act), if the court determines that the cred-
itor holds claims (of the kind represented by the
committee) the aggregate amount of which, in
comparison to the annual gross revenue of that
creditor, is disproportionately large.

(b)(1) A committee of creditors appointed
under subsection (a) of this section shall ordi-
narily consist of the persons, willing to serve,
that hold the seven largest claims against the
debtor of the kinds represented on such com-
mittee, or of the members of a committee orga-
nized by creditors before the commencement of
the case under this chapter, if such committee
was fairly chosen and is representative of the
different kinds of claims to be represented.

(2) A committee of equity security holders ap-
pointed under subsection (a)(2) of this section
shall ordinarily consist of the persons, willing to
serve, that hold the seven largest amounts of eq-
uity securities of the debtor of the kinds rep-
resented on such committee.

(3) A committee appointed under subsection
(a) shall—

(A) provide access to information for credi-
tors who—
(i) hold claims of the kind represented by
that committee; and
(ii) are not appointed to the committee;

(B) solicit and receive comments from the
creditors described in subparagraph (A); and

(C) be subject to a court order that compels
any additional report or disclosure to be made
to the creditors described in subparagraph (A).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2626; Pub. L.
98-353, title III, §499, July 10, 1984, 98 Stat. 384;
Pub. L. 99-554, title II, §221, Oct. 27, 1986, 100
Stat. 3101; Pub. L. 103-394, title II, §217(b), Oct.
22, 1994, 108 Stat. 4127; Pub. L. 109-8, title IV,
§§ 405, 432(b), Apr. 20, 2005, 119 Stat. 105, 110; Pub.
L. 116-54, §4(a)(11), Aug. 23, 2019, 133 Stat. 1086.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 1102(a) of the House amendment adopts a
compromise between the House bill and Senate amend-
ment requiring appointment of a committee of credi-
tors holding unsecured claims by the court; the alter-
native of creditor committee election is rejected.
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Section 1102(b) of the House amendment represents a
compromise between the House bill and the Senate
amendment by preventing the appointment of creditors
who are unwilling to serve on a creditors committee.

SENATE REPORT NO. 95-989

This section provides for the election and appoint-
ment of committees. Subsection (¢) provides that this
section does not apply in case of a public company, as
to which a trustee, appointed under section 1104(a) will
have responsibility to administer the estate and to for-
mulate a plan as provided in section 1106(a).

There is no need for the election or appointment of
committees for which the appointment of a trustee is
mandatory. In the case of a public company there are
likely to be several committees, each representing a
different class of security holders and seeking author-
ity to retain accountants, lawyers, and other experts,
who will expect to be paid. If in the case of a public
company creditors or stockholders wish to organize
committees, they may do so, as authorized under sec-
tion 1109(a). Compensation and reimbursement will be
allowed for contributions to the reorganization pursu-
ant to section 503(b) (3) and (4).

HOUSE REPORT NO. 95-595

This section provides for the appointment of credi-
tors’ and equity security holders’ committees, which
will be the primary negotiating bodies for the formula-
tion of the plan of reorganization. They will represent
the various classes of creditors and equity security
holders from which they are selected. They will also
provide supervision of the debtor in possession and of
the trustee, and will protect their constituents’ inter-
ests.

Subsection (a) requires the court to appoint at least
one committee. That committee is to be composed of
creditors holding unsecured claims. The court is au-
thorized to appoint such additional committees as are
necessary to assure adequate representation of credi-
tors and equity security holders. The provision will be
relied upon in cases in which the debtor proposes to af-
fect several classes of debt or equity holders under the
plan, and in which they need representation.

Subsection (b) contains precatory language directing
the court to appoint the persons holding the seven larg-
est claims against the debtor of the kinds represented
on a creditors’ committee, or the members of a
prepetition committee organized by creditors before
the order for relief under chapter 11. The court may
continue prepetition committee members only if the
committee was fairly chosen and is representative of
the different kinds of claims to be represented. The
court is restricted to the appointment of persons in
order to exclude governmental holders of claims or in-
terests.

Paragraph (2) of subsection (b) requires similar treat-
ment for equity security holders’ committees. The
seven largest holders are normally to be appointed, but
the language is only precatory.

Subsection (c) authorizes the court, on request of a
party in interest, to change the size or the membership
of a creditors’ or equity security holders’ committee if
the membership of the committee is not representative
of the different kinds of claims or interests to be rep-
resented. This subsection is intended, along with the
nonbinding nature of subsection (b), to afford the court
latitude in appointing a committee that is manageable
and representative in light of the circumstances of the
case.

REFERENCES IN TEXT

Section 3(a)(1) of the Small Business Act, referred to
in subsec. (a)(4), is classified to section 632(a)(1) of Title
15, Commerce and Trade.

Editorial Notes

AMENDMENTS

2019—Subsec. (a)(3). Pub. L. 116-54 added par. (3) and
struck out former par. (3) which read as follows: “On
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request of a party in interest in a case in which the
debtor is a small business debtor and for cause, the
court may order that a committee of creditors not be
appointed.”’

2005—Subsec. (a)(3). Pub. L. 109-8, §432(b), inserted
“debtor’” after ‘‘small business’.

Subsec. (a)(4). Pub. L. 109-8, §405(a), added par. (4).

Subsec. (b)(3). Pub. L. 109-8, §405(b), added par. (3).

1994—Subsec. (a). Pub. L. 103-394 substituted ‘‘Except
as provided in paragraph (3), as’’ for ‘“As’ in par. (1) and
added par. (3).

1986—Subsec. (a). Pub. L. 99-554, §221(1), amended sub-
sec. (a) generally, substituting ‘‘chapter 11 of this title,
the United States trustee shall appoint a committee of
creditors holding unsecured claims and may appoint
additional committees of creditors or of equity secu-
rity holders as the United States trustee deems appro-
priate’” for ‘‘this chapter, the court shall appoint a
committee of creditors holding unsecured claims” in
par. (1) and ‘““United States trustee’ for ‘“‘court’ in par.
(2).

Subsec. (¢). Pub. L. 99-554, §221(2), struck out subsec.
(c) which read as follows: ‘‘On request of a party in in-
terest and after notice and a hearing, the court may
change the membership or the size of a committee ap-
pointed under subsection (a) of this section if the mem-
bership of such committee is not representative of the
different kinds of claims or interests to be rep-
resented.”

1984—Subsec. (b)(1). Pub. L. 98-353 substituted ‘‘com-
mencement of the case’’ for ‘‘order for relief”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after
Aug. 23, 2019, see section 5 of Pub. L. 116-54, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by
Pub. L. 99-554 dependent upon the judicial district in-
volved, see section 302(d), (e) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§1103. Powers and duties of committees

(a) At a scheduled meeting of a committee ap-
pointed under section 1102 of this title, at which
a majority of the members of such committee
are present, and with the court’s approval, such
committee may select and authorize the em-
ployment by such committee of one or more at-
torneys, accountants, or other agents, to rep-
resent or perform services for such committee.

(b) An attorney or accountant employed to
represent a committee appointed under section
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1102 of this title may not, while employed by
such committee, represent any other entity hav-
ing an adverse interest in connection with the
case. Representation of one or more creditors of
the same class as represented by the committee
shall not per se constitute the representation of
an adverse interest.

(c) A committee appointed under section 1102
of this title may—

(1) consult with the trustee or debtor in pos-
session concerning the administration of the
case;

(2) investigate the acts, conduct, assets, li-
abilities, and financial condition of the debtor,
the operation of the debtor’s business and the
desirability of the continuance of such busi-
ness, and any other matter relevant to the
case or to the formulation of a plan;

(3) participate in the formulation of a plan,
advise those represented by such committee of
such committee’s determinations as to any
plan formulated, and collect and file with the
court acceptances or rejections of a plan;

(4) request the appointment of a trustee or
examiner under section 1104 of this title; and

(5) perform such other services as are in the
interest of those represented.

(d) As soon as practicable after the appoint-
ment of a committee under section 1102 of this
title, the trustee shall meet with such com-
mittee to transact such business as may be nec-
essary and proper.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2627; Pub. L.
98-353, title III, §§324, 500, July 10, 1984, 98 Stat.
358, 384.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

This section defines the powers and duties of a com-
mittee elected or appointed under section 1102.

Under subsection (a) the committee may, if author-
ized by the court, employ one or more attorneys, ac-
countants, or other agents to represent or perform
services for the committee. Normally one attorney
should suffice; more than one may be authorized for
good cause. The same considerations apply to the serv-
ices of others, if the need for any at all is dem-
onstrated.

Under subsections (c) and (d) the committee, like any
party in interest, may confer with the trustee or debtor
regarding the administration of the estate; may advise
the court on the need for a trustee under section
1104(b). The committee may investigate matters speci-
fied in paragraph (2) of subsection (c), but only if au-
thorized by the court and if no trustee or examiner is
appointed.

HOUSE REPORT NO. 95-595

Subsection (a) of this section authorizes a committee
appointed under section 1102 to select and authorize the
employment of counsel, accountants, or other agents,
to represent or perform services for the committee. The
committee’s selection and authorization is subject to
the court’s approval, and may only be done at a meet-
ing of the committee at which a majority of its mem-
bers are present. The subsection provides for the em-
ployment of more than one attorney. However, this will
be the exception, and not the rule; cause must be shown
to depart from the normal standard.

Subsection (b) requires a committee’s counsel to
cease representation of any other entity in connection
with the case after he begins to represent the com-
mittee. This will prevent the potential of severe con-
flicts of interest.
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