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trading systems, analysts, information
processors, and transfer agents; and

(C) three non-voting members—

(i) one of whom shall be appointed by the
Investor Advocate;

(ii) one of whom shall be appointed by
the North American Securities Adminis-
trators Association; and

(iii) one of whom shall be appointed by
the Administrator of the Small Business
Administration.

(2) Term

Each member of the Committee appointed
under subparagraph (B), (C)(ii), or (C)(iii) of
paragraph (1) shall serve for a term of 4 years.

(3) Members not Commission employees

Members appointed under subparagraph (B),
(C)(di), or (C)(iii) of paragraph (1) shall not be
treated as employees or agents of the Commis-
sion solely because of membership on the
Committee.

(¢) Chairman; vice chairman; secretary; assistant
secretary

(1) In general

The members of the Committee shall elect,
from among the members of the Committee—
(A) a chairman;
(B) a vice chairman;
(C) a secretary; and
(D) an assistant secretary.

(2) Term

Each member elected under paragraph (1)
shall serve for a term of 3 years in the capac-
ity for which the member was elected under
paragraph (1).

(d) Meetings
(1) Frequency of meetings

The Committee shall meet—

(A) not less frequently than four times an-
nually, at the call of the chairman of the
Committee; and

(B) from time to time, at the call of the
Commission.

(2) Notice

The chairman of the Committee shall give
the members of the Committee written notice
of each meeting, not later than 2 weeks before
the date of the meeting.

(e) Compensation and travel expenses

Each member of the Committee who is not a
full-time employee of the United States shall—
(1) be entitled to receive compensation at a
rate not to exceed the daily equivalent of the
annual rate of basic pay in effect for a position
at level V of the Executive Schedule under
section 5316 of title 5 for each day during
which the member is engaged in the actual
performance of the duties of the Committee;
and
(2) while away from the home or regular
place of business of the member in the per-
formance of services for the Committee, be al-
lowed travel expenses, including per diem in
lieu of subsistence, in the same manner as per-
sons employed intermittently in the Govern-
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ment service are allowed expenses under sec-
tion 5703 of title 5.

(f) Staff

The Commission shall make available to the
Committee such staff as the chairman of the
Committee determines are necessary to carry
out this section.

(g) Review by Commission
The Commission shall—
(1) review the findings and recommendations
of the Committee; and
(2) each time the Committee submits a find-
ing or recommendation to the Commission,
promptly issue a public statement—
(A) assessing the finding or recommenda-
tion of the Committee; and
(B) disclosing the action, if any, the Com-
mission intends to take with respect to the
finding or recommendation.
(h) Federal Advisory Committee Act

The Federal Advisory Committee Act (b U.S.C.
App.) shall not apply with respect to the Com-
mittee and its activities.

(June 6, 1934, ch. 404, title I, §40, as added Pub.
L. 114-284, §2(b), Dec. 16, 2016, 130 Stat. 1450.)

Editorial Notes

REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
subsec. (h), is Pub. L. 92463, Oct. 6, 1972, 86 Stat. 770,
which is set out in the Appendix to Title 5, Government
Organization and Employees.
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§ 78aaa. Short title

This chapter may be cited as the ‘‘Securities
Investor Protection Act of 1970".

(Pub. L. 91-598, §1(a), Dec. 30, 1970, 84 Stat. 1636.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“This Act”, meaning Pub. L. 91-598, Dec. 30, 1970, 84
Stat. 1636. For complete classification of this Act to
the Code, see Tables.

Statutory Notes and Related Subsidiaries

SHORT TITLE OF 1978 AMENDMENT

Pub. L. 95-283, §1, May 21, 1978, 92 Stat. 249, provided
that: ‘““This Act [enacting sections 78fff-1 to 78fff-4 of
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this title, amending sections 77c, 78c, 78k, and 78ccc to
7811l of this title and enacting provisions set out as a
note under section 78k of this title] may be cited as the
‘Securities Investor Protection Act Amendments of
1978.”

§ 78bbb. Application of Securities Exchange Act
of 1934

Except as otherwise provided in this chapter,
the provisions of the Securities Exchange Act of
1934 [15 U.S.C. 78a et seq.] (hereinafter referred
to as the ‘1934 Act”) apply as if this chapter
constituted an amendment to, and was included
as a section of, such Act.

(Pub. L. 91-598, §2, Dec. 30, 1970, 84 Stat. 1637.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act’”, meaning Pub. L. 91-598, Dec. 30, 1970, 84
Stat. 1636. For complete classification of this Act to
the Code, see Tables.

The Securities Exchange Act of 1934, referred to in
text, is act June 6, 1934, ch. 404, 48 Stat. 881, which is
classified principally to chapter 2B (§78a et seq.) of this
title. For complete classification of this Act to the
Code, see section 78a of this title and Tables.

§ 78ccc. Securities Investor Protection Corpora-
tion
(a) Creation and membership
(1) Creation

There is hereby established a body corporate
to be known as the ‘‘Securities Investor Pro-
tection Corporation’ (hereafter in this chap-
ter referred to as ‘““SIPC’’). SIPC shall be a
nonprofit corporation and shall have succes-
sion until dissolved by Act of the Congress.
SIPC shall—

(A) not be an agency or establishment of
the United States Government; and

(B) except as otherwise provided in this
chapter, be subject to, and have all the pow-
ers conferred upon a nonprofit corporation
by, the District of Columbia Nonprofit Cor-
poration Act.

(2) Membership

(A) Members of SIPC

SIPC shall be a membership corporation
the members of which shall be all persons
registered as brokers or dealers under sec-
tion 780(b) of this title, other than—

(i) persons whose principal business, in
the determination of SIPC, taking into ac-
count business of affiliated entities, is con-
ducted outside the United States and its
territories and possessions;

(ii) persons whose business as a broker or
dealer consists exclusively of (I) the dis-
tribution of shares of registered open end
investment companies or unit investment
trusts, (II) the sale of variable annuities,
(ITI) the business of insurance, or (IV) the
business of rendering investment advisory
services to one or more registered invest-
ment companies or insurance company
separate accounts; and

(iii) persons who are registered as a
broker or dealer pursuant to section
780(b)(11)(A) of this title.
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(B) Commission review

SIPC shall file with the Commission a
copy of any determination made pursuant to
subparagraph (A)(i). Within thirty days after
the date of such filing, or within such longer
period as the Commission may designate of
not more than ninety days after such date if
it finds such longer period to be appropriate
and publishes its reasons for so finding, the
Commission shall, consistent with the public
interest and the purposes of this chapter, af-
firm, reverse, or amend any such determina-
tion of SIPC.

(C) Additional members

SIPC shall provide by rule that persons ex-
cluded from membership in SIPC under sub-
paragraph (A)(i) may become members of
SIPC under such conditions and upon such
terms as SIPC shall require by rule, taking
into account such matters as the avail-
ability of assets and the ability to conduct a
liquidation if necessary.

(D) Disclosure

Any broker or dealer excluded from mem-
bership in SIPC under subparagraph (A)(i)
shall, as required by the Commission by
rule, make disclosures of its exclusion and
other relevant information to the customers
of such broker or dealer who are living in
the United States or its territories and pos-
sessions.

(b) Powers

In addition to the powers granted to SIPC
elsewhere in this chapter, SIPC shall have the
power—

(1) to sue and be sued, complain and defend,
in its corporate name and through its own
counsel, in any State, Federal, or other court;

(2) to adopt, alter, and use a corporate seal,
which shall be judicially noticed;

(3) to adopt, amend, and repeal, by its Board
of Directors, such bylaws as may be necessary
or appropriate to carry out the purposes of
this chapter, including bylaws relating to—

(A) the conduct of its business; and

(B) the indemnity of its directors, officers,
and employees (including any such person
acting as trustee or otherwise in connection
with a liquidation proceeding) for liabilities
and expenses actually and reasonably in-
curred by any such person in connection
with the defense or settlement of an action
or suit if such person acted in good faith and
in a manner reasonably believed to be con-
sistent with the purposes of this chapter.

(4) to adopt, amend, and repeal, by its Board
of Directors, such rules as may be necessary or
appropriate to carry out the purposes of this
chapter, including rules relating to—

(A) the definition of terms used in this
chapter, other than those terms for which a
definition is provided in section 78Ill of this
title;

(B) the procedures for the liquidation of
members and direct payment procedures, in-
cluding the transfer of customer accounts,
the distribution of customer property, and
the advance and payment of SIPC funds; and
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(C) the exercise of all other rights and
powers granted to it by this chapter;

(5) to conduct its business (including the
carrying on of operations and the maintenance
of offices) and to exercise all other rights and
powers granted to it by this chapter in any
State or other jurisdiction without regard to
any qualification, licensing, or other statute
in such State or other jurisdiction;

(6) to lease, purchase, accept gifts or dona-
tions of or otherwise acquire, to own, hold, im-
prove, use, or otherwise deal in or with, and to
sell, convey, mortgage, pledge, lease, exchange
or otherwise dispose of, any property, real,
personal or mixed, or any interest therein,
wherever situated;

(7) subject to the provisions of subsection
(c), to elect or appoint such officers, attor-
neys, employees, and agents as may be re-
quired, to determine their qualifications, to
define their duties, to fix their salaries, re-
quire bonds for them and fix the penalty
thereof;

(8) to enter into contracts, to execute instru-
ments, to incur liabilities, and to do any and
all other acts and things as may be necessary
or incidental to the conduct of its business and
the exercise of all other rights and powers
granted to SIPC by this chapter; and

(9) by bylaw, to establish its fiscal year.

(c) Board of Directors

(1) Functions

SIPC shall have a Board of Directors which,
subject to the provisions of this chapter, shall
determine the policies which shall govern the
operations of SIPC.

(2) Number and appointment

The Board of Directors shall consist of seven
persons as follows:

(A) One director shall be appointed by the
Secretary of the Treasury from among the
officers and employees of the Department of
the Treasury.

(B) One director shall be appointed by the
Federal Reserve Board from among the offi-
cers and employees of the Federal Reserve
Board.

(C) Five directors shall be appointed by
the President, by and with the advice and
consent of the Senate, as follows—

(i) three such directors shall be selected
from among persons who are associated
with, and representative of different as-
pects of, the securities industry, not all of
whom shall be from the same geographical
area of the United States, and

(ii) two such directors shall be selected
from the general public from among per-
sons who are not associated with a broker
or dealer or associated with a member of a
national securities exchange, within the
meaning of section 78c(a)(18) or section
78c(a)(21), respectively, of this title, or
similarly associated with any self-regu-
latory organization or other securities in-
dustry group, and who have not had any
such association during the two years pre-
ceding appointment.
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(8) Chairman and Vice Chairman

The President shall designate a Chairman
and Vice Chairman from among those direc-
tors appointed under paragraph (2)(C)(ii) of
this subsection.

(4) Terms

(A) Except as provided in subparagraphs
(B) and (C), each director shall be appointed
for a term of three years.

(B) Of the directors first appointed under
paragraph (2)—

(i) two shall hold office for a term expir-

ing on December 31, 1971,

(ii) two shall hold office for a term expir-
ing on December 31, 1972, and

(iii) three shall hold office for a term ex-
piring on December 31, 1973,

as designated by the President at the time
they take office. Such designation shall be
made in a manner which will assure that no
two persons appointed under the authority
of the same clause of paragraph (2)(C) shall
have terms which expire simultaneously.

(C) A vacancy in the Board shall be filled
in the same manner as the original appoint-
ment was made. Any director appointed to
fill a vacancy occurring prior to the expira-
tion of the term for which his predecessor
was appointed shall be appointed only for
the remainder of such term. A director may
serve after the expiration of his term until
his successor has taken office.

(5) Compensation

All matters relating to compensation of di-
rectors shall be as provided in the bylaws of
SIPC.

(d) Meetings of Board

The Board of Directors shall meet at the call
of its Chairman, or as otherwise provided by the
bylaws of SIPC.

(e) Bylaws and rules
(1) Proposed bylaw changes

The Board of Directors of SIPC shall file
with the Commission a copy of any proposed
bylaw or any proposed amendment to or repeal
of any bylaw of SIPC (hereinafter in this para-
graph collectively referred to as a ‘‘proposed
bylaw change’), accompanied by a concise
general statement of the basis and purpose of
such proposed bylaw change. Each such pro-
posed bylaw change shall take effect thirty
days after the date of the filing of a copy
thereof with the Commission, or upon such
later date as SIPC may designate or such ear-
lier date as the Commission may determine,
unless—

(A) the Commission, by notice to SIPC set-
ting forth the reasons therefor, disapproves
such proposed bylaw change as being con-
trary to the public interest or contrary to
the purposes of this chapter; or

(B) the Commission finds that such pro-
posed bylaw change involves a matter of
such significant public interest that public
comment should be obtained, in which case
it may, after notifying SIPC in writing of
such finding, require that the procedures set



Page 467

forth in paragraph (2) be followed with re-
spect to such proposed bylaw change, in the
same manner as if such proposed bylaw
change were a proposed rule change within
the meaning of such paragraph.

(2) Proposed rule changes
(A) Filing of proposed rule changes

The Board of Directors of SIPC shall file
with the Commission, in accordance with
such rules as the Commission may prescribe,
a copy of any proposed rule or any proposed
amendment to or repeal of any rule of SIPC
(hereinafter in this subsection collectively
referred to as a ‘‘proposed rule change’’), ac-
companied by a concise general statement of
the basis and purpose of such proposed rule
change. The Commission shall, upon the fil-
ing of any proposed rule change, publish no-
tice thereof, together with the terms of sub-
stance of such proposed rule change or a de-
scription of the subjects and issues involved.
The Commission shall give interested per-
sons an opportunity to submit written data,
views, and arguments with respect to such
proposed rule change. No proposed rule
change shall take effect unless approved by
the Commission or otherwise permitted in
accordance with the provisions of this para-
graph.

(B) Action by the Commission

Within thirty-five days after the date of
publication of notice of the filing of a pro-
posed rule change, or within such longer pe-
riod as the Commission may designate of not
more than ninety days after such date if it
finds such longer period to be appropriate
and publishes its reasons for so finding, or as
to which SIPC consents, the Commission
shall—

(i) by order approve such proposed rule
change; or

(ii) institute proceedings to determine
whether such proposed rule change should
be disapproved.

(C) Proceedings

Proceedings instituted with respect to a
proposed rule change pursuant to subpara-
graph (B)(@ii) shall include notice of the
grounds for disapproval under consideration
and opportunity for hearing, and shall be
concluded within one hundred eighty days
after the date of publication of notice of the
filing of such proposed rule change. At the
conclusion of such proceedings, the Commis-
sion shall, by order, approve or disapprove
such proposed rule change. The Commission
may extend the time for conclusion of such
proceedings for not more than sixty days if
it finds good cause for such extension and
publishes its reasons for so finding, or for
such longer period as to which SIPC con-
sents.

(D) Grounds for approval or disapproval

The Commission shall approve a proposed
rule change if it finds that such proposed
rule change is in the public interest and is
consistent with the purposes of this chapter,
and any proposed rule change so approved
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shall be given force and effect as if promul-
gated by the Commission. The Commission
shall disapprove a proposed rule change if it
does not make the finding referred to in the
preceding sentence. The Commission shall
not approve any proposed rule change prior
to thirty days after the date of publication
of notice of the filing thereof, unless the
Commission finds good cause for so doing
and publishes its reasons for so finding.

(E) Exception

Notwithstanding any other provision of
this paragraph, a proposed rule change may
take effect—

(i) upon the date of filing with the Com-
mission, if such proposed rule change is
designated by SIPC as relating solely to
matters which the Commission, consistent
with the public interest and the purposes
of this subsection, determines by rule do
not require the procedures set forth in this
paragraph; or

(ii) upon such date as the Commission
shall for good cause determine. Any pro-
posed rule change which takes effect under
this clause shall be filed promptly there-
after and reviewed in accordance with the
provisions of subparagraph (A).

At any time within sixty days after the date
of filing of any rule change which has taken
effect pursuant to this subparagraph, the
Commission may summarily abrogate such
rule change and require that it be refiled and
reviewed in accordance with the provisions
of this paragraph, if the Commission finds
that such action is necessary or appropriate
in the public interest, for the protection of
investors, or otherwise in furtherance of the
purposes of this chapter. Any action of the
Commission pursuant to the preceding sen-
tence shall not affect the validity or force of
a rule change during the period it was in ef-
fect and shall not be reviewable under sec-
tion 78y of this title or deemed to be final
agency action for purposes of section 704 of
title 5.

(3) Action required by Commission

The Commission may, by such rules as it de-
termines to be necessary or appropriate in the
public interest or to carry out the purposes of
this chapter, require SIPC to adopt, amend, or
repeal any SIPC bylaw or rule, whenever
adopted.

(Pub. L. 91-598, §3, Dec. 30, 1970, 84 Stat. 1637;
Pub. L. 95283, §§2-5, May 21, 1978, 92 Stat.
249-251; Pub. L. 106-554, §1(a)(b) [title II,
§203(d)(2)], Dec. 21, 2000, 114 Stat. 2763, 2763A-424.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) to (c) and (e),
was in the original ‘‘this Act’’, meaning Pub. L. 91-598,
Dec. 30, 1970, 84 Stat. 1636. For complete classification
of this Act to the Code, see Tables.

The District of Columbia Nonprofit Corporation Act,
referred to in subsec. (a)(1)(B), is Pub. L. 87-569, Aug. 6,
1962, 76 Stat. 265, as amended, which is not classified to
the Code.



§78ddd

AMENDMENTS

2000—Subsec. (a)(2)(A)(iii). Pub. L. 106-554 added cl.
(iii).

1978—Subsec. (a). Pub. L. 95-283, §2(a), substituted
“Creation and membership’’ for ‘“‘Creation’ in heading,
redesignated introductory text and cls. (1) and (3) as
par. (1), and added par. 2 which incorporated provisions
formerly contained in cl. (2) as par. (2)(A).

Subsec. (b). Pub. L. 95283, §3, in par. (1) substituted
‘“‘State, Federal, or other court’” for ‘‘court, State, or
Federal”, in par. (3) substituted provisions relating to
adoption, etc., of bylaws by the Board of Directors, for
provisions relating to adoption, etc., of bylaws and
rules by the Board of Directors, added par. (4), and re-
designated former pars. (4) to (8) as (b) to (9), respec-
tively.

Subsec. (¢)(2)(C)(ii). Pub. L. 95-283, §4(a), substituted
““a broker or dealer or associated with a member of a
national securities exchange, within the meaning of
section 78c(a)(18) or section 78c(a)(21), respectively, of
this title, or similarly associated with any self-regu-
latory organization or other securities industry
group,’”’ for ‘‘any broker or dealer, within the meaning
of paragraph (18) of section 78c(a) of this title, or simi-
larly associated with a national securities exchange or
other securities industry group”.

Subsec. (c)(5). Pub. L. 95-283, §4(b), substituted ‘‘Com-
pensation” for ‘“‘Compensation, etc.” in heading, and in
text struck out provisions relating to determinations
of dollar volume of trading on exchanges.

Subsec. (e). Pub. L. 95-283, §5, inserted ‘‘and rules”
after ‘“‘Bylaws’ in heading, and in text substituted pro-
visions relating to procedures applicable to proposed
changes in the bylaws and rules of SIPC and required
action by the Commission with respect to any SIPC
bylaw or rule, for provisions relating to procedures ap-
plicable to adoption of initial bylaws and rules of SIPC
and any alteration, supplement, repeal, or addition, ef-
fective date of any such bylaw or rule, and required ac-
tion by the Commission with respect to any SIPC
bylaw or rule.

Subsec. (f). Pub. L. 95-283, §2(b), struck out subsec. (f)
which set forth qualifications for other members of
SIPC.

§78ddd. SIPC Fund

(a) In general
(1) Establishment of fund

SIPC shall establish a ““SIPC Fund” (herein-
after in this chapter referred to as the
“fund’’). All amounts received by SIPC (other
than amounts paid directly to any lender pur-
suant to any pledge securing a borrowing by
SIPC) shall be deposited in the fund, and all
expenditures made by SIPC shall be made out
of the fund.

(2) Balance of the fund

Except as otherwise provided in this section,
the balance of the fund at any time shall con-
sist of the aggregate at such time of the fol-
lowing items:

(A) Cash on hand or on deposit.
(B) Amounts invested in United States

Government or agency securities.

(C) Such confirmed lines of credit as SIPC
may from time to time maintain, other than

those maintained pursuant to paragraph (4).

(3) Confirmed lines of credit

For purposes of this section, the amount of
confirmed lines of credit as of any time is the
aggregate amount which SIPC at such time
has the right to borrow from banks and other
financial institutions under confirmed lines of
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credit or other written agreements which pro-
vide that moneys so borrowed are to be repay-
able by SIPC not less than one year from the
time of such borrowings (including, for pur-
poses of determining when such moneys are
repayable, all rights of extension, refunding,
or renewal at the election of SIPC).

(4) Other lines

SIPC may maintain such other confirmed
lines of credit as it considers necessary or ap-
propriate, and such other confirmed lines of
credit shall not be included in the balance of
the fund, but amounts received from such
lines of credit may be disbursed by SIPC under
this chapter as though such amounts were
part of the fund.

(b) Initial required balance for fund

Within one hundred and twenty days from De-
cember 30, 1970, the balance of the fund shall ag-
gregate not less than $75,000,000, less any
amounts expended from the fund within that pe-
riod.

(c) Assessments
(1) Initial assessments

Each member of SIPC shall pay to SIPC, or
the collection agent for SIPC specified in sec-
tion 78iii(a) of this title, on or before the one
hundred and twentieth day following Decem-
ber 30, 1970, an assessment equal to one-eighth
of 1 per centum of the gross revenues from the
securities business of such member during the
calendar year 1969, or if the Commission shall
determine that, for purposes of assessment
pursuant to this paragraph, a lesser percent-
age of gross revenues from the securities busi-
ness is appropriate for any class or classes of
members (taking into account relevant fac-
tors, including but not limited to types of
business done and nature of securities sold),
such lesser percentages as the Commission, by
rule or regulation, shall establish for such
class or classes, but in no event less than one
sixteenth of 1 per centum for any such class.
In no event shall any assessment upon a mem-
ber pursuant to this paragraph be less than
$150.

(2) General assessment authority

SIPC shall, by bylaw, impose upon its mem-
bers such assessments as, after consultation
with self-regulatory organizations, SIPC may
deem necessary and appropriate to establish
and maintain the fund and to repay any bor-
rowings by SIPC. Any assessments so made
shall be in conformity with contractual obli-
gations made by SIPC in connection with any
borrowing incurred by SIPC. Subject to para-
graph (3) and subsection (d)(1)(A), any such as-
sessment upon the members, or any one or
more classes thereof, may, in whole or in part,
be based upon or measured by (A) the amount
of their gross revenues from the securities
business, or (B) all or any of the following fac-
tors: the amount or composition of their gross
revenues from the securities business, the
number or dollar volume of transactions ef-
fected by them, the number of customer ac-
counts maintained by them or the amounts of
cash and securities in such accounts, their net
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capital, the nature of their activities (whether
in the securities business or otherwise) and
the consequent risks, or other relevant fac-
tors.

(3) Limitations

Notwithstanding any other provision of this
chapter—

(A) no assessment shall be made upon a
member otherwise than pursuant to para-
graph (1) or (2) of this subsection,

(B) an assessment may be made under
paragraph (2) of this subsection at a rate in
excess of one-half of one per centum during
any twelve-month period if SIPC deter-
mines, in accordance with a bylaw, that such
rate of assessment during such period will
not have a material adverse effect on the fi-
nancial condition of its members or their
customers, except that no assessments shall
be made pursuant to such paragraph upon a
member which require payments during any
such period which exceed in the aggregate
one per centum of such member’s gross reve-
nues from the securities business for such
period, and

(C) no assessment shall include any charge
based upon the member’s activities (i) in the
distribution of shares of registered open end
investment companies or unit investment
trusts, (ii) in the sale of variable annuities,
(iii) in the business of insurance, or (iv) in
the business of rendering investment advi-
sory services to one or more registered in-
vestment companies or insurance company
separate accounts.

(d) Requirements respecting assessments and
lines of credit

(1) Assessments
(A) 2 of 1 percent assessment

Subject to subsection (¢)(3), SIPC shall im-
pose upon each of its members an assess-
ment at a rate of not less than one-half of 1
per centum per annum of the gross revenues
from the securities business of such mem-
ber—

(i) until the balance of the fund aggre-
gates not less than $150,000,000 (or such
other amount as the Commission may de-
termine in the public interest),

(ii) during any period when there is out-
standing borrowing by SIPC pursuant to
subsection (f) or subsection (g) of this sec-
tion, and

(iii) whenever the balance of the fund
(exclusive of confirmed lines of credit) is
below $100,000,000 (or such other amount as
the Commission may determine in the
public interest).

(B) V4 of 1 percent assessment

During any period during which—

(i) the balance of the fund (exclusive of
confirmed lines of credit) aggregates less
than $150,000,000 (or such other amount as
the Commission has determined under
paragraph (2)(B)), or

(ii) SIPC is required under paragraph
(2)(B) to phase out of the fund all con-
firmed lines of credit,
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SIPC shall endeavor to make assessments in
such a manner that the aggregate assess-
ments payable by its members during such
period shall not be less than one-fourth of 1
per centum per annum of the aggregate
gross revenues from the securities business
for such members during such period.

(C) Minimum assessment

The minimum assessment imposed upon
each member of SIPC shall be $25 per annum
through the year ending December 31, 1979,
and thereafter shall be the amount from
time to time set by SIPC bylaw, but in no
event shall the minimum assessment be
greater than 0.02 percent of the gross reve-
nues from the securities business of such
member of SIPC.

(2) Lines of credit
(A) $50,000,000 limit after 1973

After December 31, 1973, confirmed lines of
credit shall not constitute more than
$50,000,000 of the balance of the fund.

(B) Phaseout requirement

When the balance of the fund aggregates
$150,000,000 (or such other amount as the
Commission may determine in the public in-
terest) SIPC shall phase out of the fund all
confirmed lines of credit.

(e) Prior trusts; overpayments and underpay-

ments
(1) Prior trusts

There may be contributed and transferred at
any time to SIPC any funds held by any trust
established by a self-regulatory organization
prior to January 1, 1970, and the amounts so
contributed and transferred shall be applied,
as may be determined by SIPC with approval
of the Commission, as a reduction in the
amounts payable pursuant to assessments
made or to be made by SIPC upon members of
such self-regulatory organization pursuant to
subsection (c)(2). No such reduction shall be
made at any time when there is outstanding
any borrowing by SIPC pursuant to subsection
(g) of this section or any borrowings under
confirmed lines of credit.

(2) Overpayments

To the extent that any payment by a mem-
ber exceeds the maximum rate permitted by
subsection (c) of this section, the excess shall
be recoverable only against future payments
by such member, except as otherwise provided
by SIPC bylaw.

(3) Underpayments

If a member fails to pay when due all or any
part of an assessment made upon such mem-
ber, the unpaid portion thereof shall bear in-
terest at such rate as may be determined by
SIPC bylaw and, in addition to such interest,
SIPC may impose such penalty charge as may
be determined by SIPC bylaw. Any such pen-
alty charge imposed upon a SIPC member
shall not exceed 25 per centum of any unpaid
portion of the assessment. SIPC may waive
such penalty charge in whole or in part in cir-
cumstances where it considers such waiver ap-
propriate.
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(f) Borrowing authority

SIPC shall have the power to borrow moneys
and to evidence such borrowed moneys by the
issuance of bonds, notes, or other evidences of
indebtedness, all upon such terms and condi-
tions as the Board of Directors may determine
in the case of a borrowing other than pursuant
to subsection (g) of this section, or as may be
prescribed by the Commission in the case of a
borrowing pursuant to subsection (g). The inter-
est payable on a borrowing pursuant to sub-
section (g) shall be equal to the interest payable
on the related notes or other obligations issued
by the Commission to the Secretary of the
Treasury. To secure the payment of the prin-
cipal of, and interest and premium, if any, on,
all bonds, notes, or other evidences of indebted-
ness so issued, SIPC may make agreements with
respect to the amount of future assessments to
be made upon members and may pledge all or
any part of the assets of SIPC and of the assess-
ments made or to be made upon members. Any
such pledge of future assessments shall (subject
to any prior pledge) be valid and binding from
the time that it is made, and the assessments so
pledged and thereafter received by SIPC, or any
collection agent for SIPC, shall immediately be
subject to the lien of such pledge without any
physical delivery thereof or further act, and the
lien of such pledge shall be valid and binding
against all parties having claims of any kind
against SIPC or such collection agent whether
pursuant to this chapter, in tort, contract or
otherwise, irrespective of whether such parties
have notice thereof. During any period when a
borrowing by SIPC pursuant to subsection (g) of
this section is outstanding, no pledge of any as-
sessment upon a member to secure any bonds,
notes, or other evidences of indebtedness issued
other than pursuant to subsection (g) of this sec-
tion shall be effective as to the excess of the
payments under the assessment on such member
during any twelve-month period over one-fourth
of 1 per centum of such member’s gross revenues
from the securities business for such period. Nei-
ther the instrument by which a pledge is author-
ized or created, nor any statement or other doc-
ument relative thereto, need be filed or recorded
in any State or other jurisdiction. The Commis-
sion may by rule or regulation provide for the
filing of any instrument by which a pledge or
borrowing is authorized or created, but the fail-
ure to make or any defect in any such filing
shall not affect the validity of such pledge or
borrowing.

(g) SEC loans to SIPC

In the event that the fund is or may reason-
ably appear to be insufficient for the purposes of
this chapter, the Commission is authorized to
make loans to SIPC. At the time of application
for, and as a condition to, any such loan, SIPC
shall file with the Commission a statement with
respect to the anticipated use of the proceeds of
the loan. If the Commission determines that
such loan is necessary for the protection of cus-
tomers of brokers or dealers and the mainte-
nance of confidence in the United States securi-
ties markets and the SIPC has submitted a plan
which provides as reasonable an assurance of
prompt repayment as may be feasible under the
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circumstances, then the Commission shall so
certify to the Secretary of the Treasury, and
issue notes or other obligations to the Secretary
of the Treasury pursuant to subsection (h). If
the Commission determines that the amount or
time for payment of the assessments pursuant
to such plan would not satisfactorily provide for
the repayment of such loan, it may, by rules and
regulations, impose upon the purchasers of eq-
uity securities in transactions on national secu-
rities exchanges and in the over-the-counter
markets a transaction fee in such amount as at
any time or from time to time it may determine
to be appropriate, but not exceeding one-fiftieth
of 1 per centum of the purchase price of the se-
curities. No such fee shall be imposed on a
transaction (as defined by rules or regulations of
the Commission) of less than $5,000. For the pur-
poses of the next preceding sentence, (1) the fee
shall be based upon the total dollar amount of
each purchase; (2) the fee shall not apply to any
purchase on a national securities exchange or in
an over-the-counter market by or for the ac-
count of a broker or dealer registered under sec-
tion 780(b) of this title unless such purchase is
for an investment account of such broker or
dealer (and for this purpose any transfer from a
trading account to an investment account shall
be deemed a purchase at fair market value); and
(3) the Commission may, by rule, exempt any
transaction in the over-the-counter markets or
on any national securities exchange where nec-
essary to provide for the assessment of fees on
purchasers in transactions in such markets and
exchanges on a comparable basis. Such fee shall
be collected by the broker or dealer effecting the
transaction for or with the purchaser, or by such
other person as provided by the Commission by
rule, and shall be paid to SIPC in the same man-
ner as assessments imposed pursuant to sub-
section (c¢) but without regard to the limits on
such assessments, or in such other manner as
the Commission may by rule provide.

(h) SEC notes issued to Treasury

To enable the Commission to make loans
under subsection (g), the Commission is author-
ized to issue to the Secretary of the Treasury
notes or other obligations in an aggregate
amount of not to exceed $2,500,000,000, in such
forms and denominations, bearing such matu-
rities, and subject to such terms and conditions,
as may be prescribed by the Secretary of the
Treasury. Such notes or other obligations shall
bear interest at a rate determined by the Sec-
retary of the Treasury, taking into consider-
ation the current average market yield on out-
standing marketable obligations of the United
States of comparable maturities during the
month preceding the issuance of the notes or
other obligations. The Secretary of the Treasury
may reduce the interest rate if he determines
such reduction to be in the national interest.
The Secretary of the Treasury is authorized and
directed to purchase any notes and other obliga-
tions issued hereunder and for that purpose he is
authorized to use as a public debt transaction
the proceeds from the sale of any securities
issued under chapter 31 of title 31, and the pur-
poses for which securities may be issued under
that chapter are extended to include any pur-
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chase of such notes and obligations. The Sec-
retary of the Treasury may at any time sell any
of the notes or other obligations acquired by
him under this subsection. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of such notes or other obligations shall be
treated as public debt transactions of the United
States.

(i) Consolidated group

Except as otherwise provided by SIPC bylaw,
gross revenues from the securities business of a
member of SIPC shall be computed on a consoli-
dated basis for such member and all its subsidi-
aries (other than the foreign subsidiaries of such
member), and the operations of a member of
SIPC shall include those of any business to
which such member has succeeded.

(Pub. L. 91-598, §4, Dec. 30, 1970, 84 Stat. 1639;
Pub. L. 95-283, §6, May 21, 1978, 92 Stat. 253; Pub.
L. 111-208, title IX, §§929C, 929V (a), July 21, 2010,
124 Stat. 1852, 1868.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1), (4), (¢)(3),
(g2), and (i)(1), was in the original ‘‘this Act’’, meaning
Pub. L. 91-598, Dec. 30, 1970, 84 Stat. 1636. For complete
classification of this Act to the Code, see Tables.

CODIFICATION

In subsec. (h), ‘‘chapter 31 of title 31’ and ‘‘that chap-
ter” substituted for ‘‘the Second Liberty Bond Act, as
amended’” and ‘‘that Act, as amended,”, respectively,
on authority of Pub. L. 97-258, §4(b), Sept. 13, 1982, 96
Stat. 1067, the first section of which enacted Title 31,
Money and Finance.

AMENDMENTS

2010—Subsec. (d)(1)(C). Pub. L. 111-203, §929V(a), sub-
stituted ‘‘0.02 percent of the gross revenues from the se-
curities business of such member of SIPC”’ for ‘‘$150 per
annum’.

Subsec. (h). Pub. L. 111-203, §929C, substituted
¢‘$2,500,000,000” for ‘‘$1,000,000,000’ in first sentence.

1978—Subsec. (a). Pub. L. 95-283, §6(a), in par. (2) sub-
stituted ‘‘Except as otherwise provided in this section,
the” for “The’’, in par. (2)(C) inserted provisions for in-
applicability to other lines of credit, and added par. (4).

Subsec. (¢). Pub. L. 95-283, §6(b), in par. (2) struck out
“or rule” after ‘‘bylaw’’, and in par. (3) struck out ref-
erence to section 78ccc(f) of this title in introductory
text and ‘“‘or rule’ after ‘‘bylaw’ in subpar. (B).

Subsec. (d)(1)(C). Pub. L. 95-283, §6(c), added subpar.
(©).

Subsec. (e). Pub. L. 95-283, §6(d), in par. (2) sub-
stituted ‘‘be recoverable only against future payments
by such member, except as otherwise provided by SIPC
bylaw” for ‘‘not be recoverable except against future
payments by such member in accordance with a bylaw
or rule of SIPC”, and in par. (3) substituted provisions
authorizing interest and penalty charges to be imposed
by SIPC bylaw and amount of penalty charge, for provi-
sions authorizing interest to be imposed by SIPC bylaw
or rule.

Subsec. (f). Pub. L. 95-283, §6(e), struck out ‘‘exam-
ining authority as’ before ‘‘collection agent for SIPC,
shall immediately be subject’.

Subsec. (g). Pub. L. 95-283, §6(f), redesignated cls. (A)
to (C) as (1) to (3), respectively, and, as so redesignated,
in cl. (2) struck out applicability to a member of a na-
tional securities exchange and in cl. (3) substituted pro-
visions relating to exemptions by rule of transactions
in the over-the-counter market or on any national se-
curities exchange, for provisions relating to exemp-
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tions by rules and regulations of transactions in the
over-the-counter market, and inserted provisions au-
thorizing the collection of fees by such other persons as
designated by the Commission by rule for such purpose,
and provisions relating to limits on manner of payment
of fees.

Subsec. (i). Pub. L. 95-283, §6(g), substituted ‘‘Consoli-
dated group” for ‘‘ ‘Gross revenues’ defined’”’ in heading,
redesignated par. (2) as entire section and, as so redes-
ignated, substituted provisions relating to computa-
tions by a member, for provisions relating to computa-
tions by a broker or dealer. Pars. (1) and (3), which gen-
erally defined term ‘‘gross revenues’ and authorized
the SIPC to define all other terms used in this subsec.,
respectively, were struck out.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

§ 78eee. Protection of customers

(a) Determination of need of protection
(1) Notice to SIPC

If the Commission or any self-regulatory or-
ganization is aware of facts which lead it to
believe that any broker or dealer subject to its
regulation is in or is approaching financial dif-
ficulty, it shall immediately notify SIPC, and,
if such notification is by a self-regulatory or-
ganization, the Commission.

(2) Action by self-regulatory organization

If a self-regulatory organization has given
notice to SIPC pursuant to subsection (a)(1)
with respect to a broker or dealer, and such
broker or dealer undertakes to liquidate or re-
duce its business either pursuant to the direc-
tion of a self-regulatory organization or volun-
tarily, such self-regulatory organization may
render such assistance or oversight to such
broker or dealer as it considers appropriate to
protect the interests of customers of such
broker or dealer. The assistance or oversight
by a self-regulatory organization shall not be
deemed the assumption or adoption by such
self-regulatory organization of any obligation
or liability to customers, other creditors,
shareholders, or partners of the broker or
dealer, and shall not prevent or act as a bar to
any action by SIPC.

(3) Action by SIPC
(A) In general

SIPC may, upon notice to a member of
SIPC, file an application for a protective de-
cree with any court of competent jurisdic-
tion specified in section 78u(e) or 78aa of this
title, except that no such application shall
be filed with respect to a member, the only
customers of which are persons whose claims
could not be satisfied by SIPC advances pur-
suant to section 78fff-3 of this title, if SIPC
determines that—

(A)! the member (including any person
who was a member within one hundred
eighty days prior to such determination) has

180 in original. Probably should be “‘(i)”.
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failed or is in danger of failing to meet its
obligations to customers; and

(B)2 one or more of the conditions speci-
fied in subsection (b)(1) exist with respect to
such member.

(B) Consent required

No member of SIPC that has a customer
may enter into an insolvency, receivership,
or bankruptcy proceeding, under Federal or
State law, without the specific consent of
SIPC, except as provided in title II of the
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act [12 U.S.C. 5381 et seq.].

(4) Effect of other pending actions

An application with respect to a member of
SIPC filed with a court under paragraph (3)—
(A) may, with the consent of the Commis-
sion, be combined with any action brought
by the Commission, including an action by
the Commission for a temporary receiver
pending an appointment of a trustee under
subsection (b)(3); and
(B) may be filed notwithstanding the pend-
ency in the same or any other court of any
bankruptcy, mortgage foreclosure, or equity
receivership proceeding or any proceeding to
reorganize, conserve, or liquidate such mem-
ber or its property, or any proceeding to en-
force a lien against property of such mem-
ber.

(b) Court action

(1) Issuance of protective decree

Upon receipt of an application by SIPC
under subsection (a)(3), the court shall forth-
with issue a protective decree if the debtor
consents thereto, if the debtor fails to contest
such application, or if the court finds that
such debtor—

(A) is insolvent within the meaning of sec-
tion 101 of title 11, or is unable to meet its
obligations as they mature;

(B) is the subject of a proceeding pending
in any court or before any agency of the
United States or any State in which a re-
ceiver, trustee, or liquidator for such debtor
has been appointed;

(C) is not in compliance with applicable re-
quirements under the 1934 Act [15 U.S.C. 78a
et seq.] or rules of the Commission or any
self-regulatory organization with respect to
financial responsibility or hypothecation of
customers’ securities; or

(D) is unable to make such computations
as may be necessary to establish compliance
with such financial responsibility or
hypothecation rules.

Unless the debtor consents to the issuance of
a protective decree, the application shall be
heard three business days after the date on
which it is filed, or at such other time as the
court shall determine, taking into consider-
ation the urgency which the circumstances re-
quire.

280 in original. Probably should be ““(ii)”.

(2) Jurisdiction and powers of court

(A) Exclusive jurisdiction

Upon the filing of an application with a
court for a protective decree with respect to
a debtor, such court—

(i) shall have exclusive jurisdiction of
such debtor and its property wherever lo-
cated (including property located outside
the territorial limits of such court and
property held by any other person as secu-
rity for a debt or subject to a lien);

(ii) shall have exclusive jurisdiction of
any suit against the trustee with respect
to a liquidation proceeding; and

(iii) except as inconsistent with the pro-
visions of this chapter, shall have the ju-
risdiction, powers, and duties conferred
upon a court of the United States having
jurisdiction over cases under title 11, to-
gether with such other jurisdiction, pow-
ers, and duties as are prescribed by this
chapter.

(B) Stay of pending actions

Pending the issuance of a protective de-
cree under paragraph (1), the court with
which an application has been filed—

(i) shall stay any pending bankruptcy,
mortgage foreclosure, equity receivership,
or other proceeding to reorganize, con-
serve, or liquidate the debtor or its prop-
erty and any other suit against any re-
ceiver, conservator, or trustee of the debt-
or or its property, and shall continue such
stay upon appointment of a trustee pursu-
ant to paragraph (3);

(ii) may stay any proceeding to enforce a
lien against property of the debtor or any
other suit against the debtor, including a
suit by stockholders of the debtor which
interferes with prosecution by the trustee
of claims against former directors, offi-
cers, or employees of the debtor, and may
continue such stay upon appointment of a
trustee pursuant to paragraph (3);

(iii) may stay enforcement of, and upon
appointment of a trustee pursuant to para-
graph (3), may continue the stay for such
period of time as may be appropriate, but
shall not abrogate any right of setoff, ex-
cept to the extent such right may be af-
fected under section 553 of title 11, and
shall not abrogate the right to enforce a
valid, nonpreferential lien or pledge
against the property of the debtor; and

(iv) may appoint a temporary receiver.

(C) Exception from stay

(i) Notwithstanding section 362 of title 11,
neither the filing of an application under
subsection (a)(3) nor any order or decree ob-
tained by SIPC from the court shall operate
as a stay of any contractual rights of a cred-
itor to liquidate, terminate, or accelerate a
securities contract, commodity contract,
forward contract, repurchase agreement,
swap agreement, or master netting agree-
ment, as those terms are defined in sections
101, 741, and 761 of title 11, to offset or net
termination values, payment amounts, or
other transfer obligations arising under or in
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connection with one or more of such con-
tracts or agreements, or to foreclose on any
cash collateral pledged by the debtor, wheth-
er or not with respect to one or more of such
contracts or agreements.

(ii) Notwithstanding clause (i), such appli-
cation, order, or decree may operate as a
stay of the foreclosure on, or disposition of,
securities collateral pledged by the debtor,
whether or not with respect to one or more
of such contracts or agreements, securities
sold by the debtor under a repurchase agree-
ment, or securities lent under a securities
lending agreement.

(iii) As used in this subparagraph, the term
“‘contractual right” includes a right set
forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Com-
modity Exchange Act [7 U.S.C. 1 et seq.]), a
multilateral clearing organization (as de-
fined in the Federal Deposit Insurance Cor-
poration Improvement Act of 1991), a na-
tional securities exchange, a national securi-
ties association, a securities clearing agen-
cy, a contract market designated under the
Commodity Exchange Act, a derivatives
transaction execution facility registered
under the Commodity Exchange Act, or a
board of trade (as defined in the Commodity
Exchange Act), or in a resolution of the gov-
erning board thereof, and a right, whether or
not in writing, arising under common law,
under law merchant, or by reason of normal
business practice.

(3) Appointment of trustee and attorney

If the court issues a protective decree under
paragraph (1), such court shall forthwith ap-
point, as trustee for the liquidation of the
business of the debtor and as attorney for the
trustee, such persons as SIPC, in its sole dis-
cretion, specifies. The persons appointed as
trustee and as attorney for the trustee may be
associated with the same firm. SIPC may, in
its sole discretion, specify itself or one of its
employees as trustee in any case in which
SIPC has determined that the liabilities of the
debtor to unsecured general creditors and to
subordinated lenders appear to aggregate less
than $750,000 and that there appear to be fewer
than five hundred customers of such debtor.
No person may be appointed to serve as trust-
ee or attorney for the trustee if such person is
not disinterested within the meaning of para-
graph (6), except that for any specified purpose
other than to represent a trustee in con-
ducting a liquidation proceeding, the trustee
may, with the approval of SIPC and the court,
employ an attorney who is not disinterested.
A trustee appointed under this paragraph shall
qualify by filing a bond in the manner pre-
scribed by section 322 of title 11, except that
neither SIPC nor any employee of SIPC shall
be required to file a bond when appointed as
trustee.

(4) Removal to bankruptcy court

Upon the issuance of a protective decree and
appointment of a trustee, or a trustee and
counsel, under this section, the court shall
forthwith order the removal of the entire liq-
uidation proceeding to the court of the United
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States in the same judicial district having ju-
risdiction over cases under title 11. The latter
court shall thereupon have all of the jurisdic-
tion, powers, and duties conferred by this
chapter upon the court to which application
for the issuance of the protective decree was
made.

(5) Compensation for services and reimburse-

ment of expenses
(A) Allowances in general

The court shall grant reasonable com-
pensation for services rendered and reim-
bursement for proper costs and expenses in-
curred (hereinafter in this paragraph re-
ferred to as ‘‘allowances’) by a trustee, and
by the attorney for such a trustee, in con-
nection with a liquidation proceeding. No al-
lowances (other than reimbursement for
proper costs and expenses incurred) shall be
granted to SIPC or any employee of SIPC for
serving as trustee. Allowances may be grant-
ed on an interim basis during the course of
the liquidation proceeding at such times and
in such amounts as the court considers ap-
propriate.

(B) Application for allowances

Any person seeking allowances shall file
with the court an application which com-
plies in form and content with the provisions
of title 11 governing applications for allow-
ances under such title. A copy of such appli-
cation shall be served upon SIPC when filed.
The court shall fix a time for a hearing on
such application, and notice of such hearing
shall be given to the applicant, the trustee,
the debtor, the creditors, SIPC, and such
other persons as the court may designate,
except that notice need not be given to cus-
tomers whose claims have been or will be
satisfied in full or to creditors who cannot
reasonably be expected to receive any dis-
tribution during the course of the liquida-
tion proceeding.

(C) Recommendations of SIPC and awarding
of allowances

Whenever an application for allowances is
filed pursuant to subparagraph (B), SIPC
shall file its recommendation with respect
to such allowances with the court prior to
the hearing on such application and shall, if
it so requests, be allowed a reasonable time
after such hearing within which to file a fur-
ther recommendation. In any case in which
such allowances are to be paid by SIPC with-
out reasonable expectation of recoupment
thereof as provided in this chapter and there
is no difference between the amounts re-
quested and the amounts recommended by
SIPC, the court shall award the amounts
recommended by SIPC. In determining the
amount of allowances in all other cases, the
court shall give due consideration to the na-
ture, extent, and value of the services ren-
dered, and shall place considerable reliance
on the recommendation of SIPC.

(D) Applicable restrictions

The restrictions on sharing of compensa-
tion set forth in section 504 of title 11 shall
apply to allowances.
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(E) Charge against estate

Allowances granted by the court, including
interim allowances, shall be charged against
the general estate of the debtor as a cost and
expense of administration. If the general es-
tate is insufficient to pay allowances in
whole or in part, SIPC shall advance such
funds as are necessary for such payment.

(6) Disinterestedness
(A) Standards

For purposes of paragraph (3), a person
shall not be deemed disinterested if—

(i) such person is a creditor (including a
customer), stockholder, or partner of the
debtor;

(ii) such person is or was an underwriter
of any of the outstanding securities of the
debtor or within five years prior to the fil-
ing date was the underwriter of any securi-
ties of the debtor;

(iii) such person is, or was within two
years prior to the filing date, a director,
partner, officer, or employee of the debtor
or such an underwriter, or an attorney for
the debtor or such an underwriter; or

(iv) it appears that such person has, by
reason of any other direct or indirect rela-
tionship to, connection with, or interest in
the debtor or such an underwriter, or for
any other reason, an interest materially
adverse to the interests of any class of
creditors (including customers) or stock-
holders,

except that SIPC shall in all cases be
deemed disinterested, and an employee of
SIPC shall be deemed disinterested if such
employee would, except for his association
with SIPC, meet the standards set forth in
this subparagraph.

(B) Hearing

The court shall fix a time for a hearing on
disinterestedness, to be held promptly after
the appointment of a trustee. Notice of such
hearing shall be mailed at least ten days
prior thereto to each person who, from the
books and records of the debtor, appears to
have been a customer of the debtor with an
open account within the past twelve months,
to the address of such person as it appears
from the books and records of the debtor,
and to the creditors and stockholders of the
debtor, to SIPC, and to such other persons as
the court may designate. The court may, in
its discretion, also require that notice be
given by publication in such newspaper or
newspapers of general circulation as it may
designate. At such hearing, at any adjourn-
ment thereof, or upon application, the court
shall hear objections to the retention in of-
fice of a trustee or attorney for a trustee on
the grounds that such person is not disin-
terested.

(e) SEC participation in proceedings

The Commission may, on its own motion, file
notice of its appearance in any proceeding under
this chapter and may thereafter participate as a
party.
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(d) SIPC participation

SIPC shall be deemed to be a party in interest
as to all matters arising in a liquidation pro-
ceeding, with the right to be heard on all such
matters, and shall be deemed to have intervened
with respect to all such matters with the same
force and effect as if a petition for such purpose
had been allowed by the court.

(Pub. L. 91-598, §5, Dec. 30, 1970, 84 Stat. 1644;
Pub. L. 95-283, §7, May 21, 1978, 92 Stat. 254; Pub.
L. 95-598, title III, §308(a)-(f), Nov. 6, 1978, 92
Stat. 2674; Pub. L. 109-8, title IX, §911, Apr. 20,
2005, 119 Stat. 185; Pub. L. 109-390, §5(c), Dec. 12,
2006, 120 Stat. 2698; Pub. L. 111-203, title IX,
§929H(b), July 21, 2010, 124 Stat. 1857.)

Editorial Notes

REFERENCES IN TEXT

The Dodd-Frank Wall Street Reform and Consumer
Protection Act, referred to in subsec. (a)(3)(B), is Pub.
L. 111-203, July 21, 2010, 124 Stat. 1376. Title II of the
Act is classified principally to subchapter II (§5381 et
seq.) of chapter 53 of Title 12, Banks and Banking. For
complete classification of this Act to the Code, see
Short Title note set out under section 5301 of Title 12
and Tables.

The 1934 Act, referred to in subsec. (b)(1)(C), means
act June 6, 1934, ch. 404, 48 Stat. 881, known as the Secu-
rities Exchange Act of 1934, which is classified prin-
cipally to chapter 2B (§78a et seq.) of this title. For
complete classification of this Act to the Code, see sec-
tion 78a of this title and Tables.

This chapter, referred to in subsecs. (b)(2)(A)(ii),
(5)(C), and (c), was in the original ‘‘this Act’’, meaning
Pub. L. 91-598, Dec. 30, 1970, 84 Stat. 1636. For complete
classification of this Act to the Code, see Tables.

The Commodity Exchange Act, referred to in subsec.
(b)(2)(C)(iii), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in subsec. (b)(2)(C)(iii), is
Pub. L. 102-242, Dec. 19, 1991, 105 Stat. 2236. For com-
plete classification of this Act to the Code, see Short
Title of 1991 Amendment note set out under section 1811
of Title 12, Banks and Banking, and Tables.

AMENDMENTS

2010—Subsec. (a)(3). Pub. L. 111-203 designated exist-
ing provisions as subpar. (A) relating to general rule,
inserted heading, substituted ‘‘SIPC may, upon notice
to a member of SIPC, file an application for a protec-
tive decree with any court of competent jurisdiction
specified in section 78u(e) or 78aa of this title, except
that no such application shall be filed with respect to
a member, the only customers of which are persons
whose claims could not be satisfied by SIPC advances
pursuant to section 78fff-3 of this title, if SIPC deter-
mines that—"" for “If SIPC determines that—’’, in sub-
par. (A) relating to failure to meet obligations, sub-
stituted ‘‘the member’”’ for ‘‘any member of SIPC”, in
subpar. (B) relating to conditions, substituted period
for comma at end, added subpar. (B) relating to consent
requirement, and struck out concluding provisions
which read as follows: ‘“SIPC may, upon notice to such
member, file an application for a protective decree with
any court of competent jurisdiction specified in section
78u(e) or 78aa of this title, except that no such applica-
tion shall be filed with respect to a member the only
customers of which are persons whose claims could not
be satisfied by SIPC advances pursuant to section
T8fff-3 of this title.”

2006—Subsec. (b)(2)(C)(iii). Pub. L. 109-390 inserted ‘‘a
derivatives clearing organization (as defined in the
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Commodity Exchange Act), a multilateral clearing or-
ganization (as defined in the Federal Deposit Insurance
Corporation Improvement Act of 1991),” after ‘‘rule or
bylaw of”’ and substituted ‘‘a securities clearing agen-
cy, a contract market designated under the Commodity
Exchange Act, a derivatives transaction execution fa-
cility registered under the Commodity Exchange Act,
or a board of trade (as defined in the Commodity Ex-
change Act),” for ‘‘or a securities clearing agency, a
right set forth in a bylaw of a clearing organization or
contract market’.

2005—Subsec. (b)(2)(C). Pub. L. 109-8 added subpar. (C).

1978—Subsec. (a). Pub. L. 95-283, §7(a), added par. (2),
redesignated former par. (2) as (3) and, as so redesig-
nated, revised format of provisions by setting out cls.
(A) and (B) and inserted provisions relating to any per-
son who was a member within 180 days prior to such de-
termination and provisions relating to claims filed
under section T78fff-3 of this title, and redesignated
former par. (3) as (4) and, as so redesignated, sub-
stituted ‘‘with respect to a member of SIPC filed with
a court under paragraph (3)’ for ‘‘under paragraph (2)”
in introductory text and inserted ‘‘may,’”’ before ‘“‘with
the’ in cl. (A).

Subsec. (b)(1)(A). Pub. L. 95-598, §308(a)(1), sub-
stituted ‘‘section 101 of title 11"’ for ‘‘the Bankruptcy
Act”.

Subsec. (b)(1)(B) to (E). Pub. L. 95-598, §308(a)(2), (3),
redesignated subpars. (C) to (E) as subpars. (B) to (D),
respectively. Former subpar. (B), which provided for
issuance of protective decree where court found that
debtor had committed act of bankruptcy within mean-
ing of Bankruptcy Act, was struck out.

Subsec. (b)(2)(A)({ii). Pub. L. 95-598, §308(b), sub-
stituted ‘‘the United States having jurisdiction over
cases under title 11 for ‘‘bankruptcy by the Bank-
ruptcy Act”.

Subsec. (b)(2)(B)(iii). Pub. L. 95-598, §308(c), sub-
stituted ‘“‘any right of setoff, except to the extent such
right may be affected under section 553 of title 11, and
shall not abrogate’ for ‘‘the right of setoff provided in
section 68 of the Bankruptcy Act”.

Subsec. (b)(3). Pub. L. 95-598, §308(d), substituted
“section 322 of title 11 for ‘‘the applicable provisions
of the Bankruptcy Act’.

Subsec. (b)(4). Pub. L. 95-598, §308(e), substituted pro-
visions relating to removal of proceeding to Bank-
ruptcy Court for provisions relating to reference of pro-
ceeding to referee in bankruptcy.

Subsec. (b)(5)(B). Pub. L. 95-598, §308(f)(1), (2), (5), re-
designated subpar. (C) as (B) and substituted ‘‘title 11
governing applications for allowances under such title”
for ‘‘the Bankruptcy Act governing applications for al-
lowances under such Act”. Former subpar. (B), which
covered allowances to a referee in bankruptcy or spe-
cial master, was struck out.

Subsec. (b)(5)(C). Pub. L. 95-598, §308(f)(2), (3), (), re-
designated subpar. (D) as (C) and substituted ‘‘subpara-
graph (B)” for ‘‘subparagraph (C)”’. Former subpar. (C)
redesignated (B).

Subsec. (b)(5)(D). Pub. L. 95-598, §308(f)(2), (4), (5), re-
designated subpar. (E) as (D) and substituted ‘‘Section
504 of title 117 for ‘‘the Bankruptcy Act’”. Former sub-
par. (D) redesignated (C).

Subsec. (b)(B)E), (F). Pub. L. 95-598, §308(f)(5), redes-
ignated subpar. (F) as (E). Former subpar. (E) redesig-
nated (D).

Subsec. (b). Pub. L. 95-283, §7(b), in par. (1) inserted
“‘protective’ after ‘‘of”’ in heading and substituted pro-
visions relating to issuance of protective decrees, for
provisions relating to specific findings necessary for
issuance of a decree and uncontested, etc., applications,
in par. (2) substituted ‘‘Jurisdiction and powers of
court” for ‘““Exclusive jurisdiction over debtor’’ in head-
ing and substituted provisions setting forth jurisdic-
tion and powers of court with respect to exclusivity of
such jurisdiction, for provisions relating to exclusive
jurisdiction over the debtor, in par. (3) inserted ‘‘and
attorney” after ‘‘trustee” in heading and substituted
provisions relating to appointment of trustee and at-
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torney, for provisions relating to appointment of trust-
ee, in par. (4) substituted ‘‘Reference to referee in bank-
ruptcy’’ for ‘“‘Debtor and filing date defined’ in heading
and substituted provisions relating to reference to ref-
eree in bankruptcy, for provisions defining terms
‘“‘debtor” and ‘‘filing date’’, and added pars. (56) and (6).
Subsec. (d). Pub. L. 95-283, §7(c), added subsec. (d).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-390 not applicable to any
cases commenced under Title 11, Bankruptcy, or to ap-
pointments made under any Federal or State law, be-

fore Dec. 12, 2006, see section 7 of Pub. L. 109-390, set
out as a note under section 101 of Title 11.

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under Title 11, Bankruptcy, before such ef-
fective date, except as otherwise provided, see section

1501 of Pub. L. 109-8, set out as a note under section 101
of Title 11.

EFFECTIVE DATE OF 1978 AMENDMENT
Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-
ruptcey.

§ 78fff. General provisions of a liquidation pro-
ceeding
(a) Purposes
The purposes of a liquidation proceeding under
this chapter shall be—

(1) as promptly as possible after the appoint-
ment of a trustee in such liquidation pro-
ceeding, and in accordance with the provisions
of this chapter—

(A) to deliver customer name securities to
or on behalf of the customers of the debtor
entitled thereto as provided in section
78fff-2(c)(2) of this title; and

(B) to distribute customer property and (in
advance thereof or concurrently therewith)
otherwise satisfy net equity claims of cus-
tomers to the extent provided in this sec-
tion;

(2) to sell or transfer offices and other pro-
ductive units of the business of the debtor;

(3) to enforce rights of subrogation as pro-
vided in this chapter; and

(4) to liquidate the business of the debtor.

(b) Application of title 11

To the extent consistent with the provisions of
this chapter, a liquidation proceeding shall be
conducted in accordance with, and as though it
were being conducted under chapters 1, 3, and 5
and subchapters I and II of chapter 7 of title 11.
For the purposes of applying such title in car-
rying out this section, a reference in such title
to the date of the filing of the petition shall be
deemed to be a reference to the filing date under
this chapter.

(¢) Determination of customer status

In a liquidation proceeding under this chapter,
whenever a person has acted with respect to
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cash or securities with the debtor after the fil-
ing date and in a manner which would have
given him the status of a customer with respect
to such cash or securities had the action oc-
curred prior to the filing date, and the trustee is
satisfied that such action was taken by the cus-
tomer in good faith and prior to the appoint-
ment of the trustee, the date on which such ac-
tion was taken shall be deemed to be the filing
date for purposes of determining the net equity
of such customer with respect to such cash or
securities.

(d) Apportionment

In a liquidation proceeding under this chapter,
any cash or securities remaining after the liq-
uidation of a lien or pledge made by a debtor
shall be apportioned between his general estate
and customer property in the proportion in
which the general property of the debtor and the
cash and securities of the customers of such
debtor contributed to such lien or pledge. Secu-
rities apportioned to the general estate under
this subsection shall be subject to the provisions
of section 78111(5)(A) of this title.

(e) Costs and expenses of administration

All costs and expenses of administration of the
estate of the debtor and of the liquidation pro-
ceeding shall be borne by the general estate of
the debtor to the extent it is sufficient therefor,
and the priorities of distribution from the gen-
eral estate shall be as provided in section 726 of
title 11. Costs and expenses of administration
shall include payments pursuant to section
78fff-2(e) of this title and section 78fff-3(c)(1) of
this title (to the extent such payments recov-
ered securities which were apportioned to the
general estate pursuant to subsection (d)) and
costs and expenses of SIPC employees utilized
by the trustee pursuant to section 78fff-1(a)(2) of
this title. All funds advanced by SIPC to a trust-
ee for such costs and expenses of administration
shall be recouped from the general estate under
section 507(a)(2) of title 11.

(Pub. L. 91-598, §6, Dec. 30, 1970, 84 Stat. 1646;
Pub. L. 95-283, §8, May 21, 1978, 92 Stat. 259; Pub.
L. 95-598, title III, §308(g), (h), Nov. 6, 1978, 92
Stat. 2675; Pub. L. 109-8, title XV, §1502(b), Apr.
20, 2005, 119 Stat. 217.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1), (3), (b), (c),
and (d), was in the original ‘‘this Act’’, meaning Pub. L.
91-598, Dec. 30, 1970, 84 Stat. 1636. For complete classi-
fication of this Act to the Code, see Tables.

AMENDMENTS

2005—Subsec. (e). Pub. L. 109-8 substituted ‘507(a)(2)”’
for “*507(a)(1)”.

1978—Pub. L. 95-283 substituted ‘‘General provisions
of a liquidation proceeding’ for ‘‘Liquidation pro-
ceedings’ in section catchline.

Subsec. (a). Pub. L. 95-283 in heading substituted
“Purposes’ for ‘‘General purposes of liquidation pro-
ceeding”’, in introductory text substituted provisions
relating to purposes of liquidation proceedings under
this chapter, for provisions relating to purposes of any
proceeding in which a trustee has been appointed under
section 78eee(b)(3) of this title, in par. (1) substituted
provisions requiring execution of authorities to deliver
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customer name securities and distribute customer
property in accordance with this chapter, for provisions
requiring execution of authorities to return specifically
identifiable property and distribute the single and sep-
arate fund in accordance with this section, and in par.
(2) substituted provisions authorizing sale, etc., of pro-
ductive units of the debtor, for provisions authorizing
operation of the business of the debtor.

Subsec. (b). Pub. L. 95-598, §308(g), in heading sub-
stituted ‘‘title 117 for ‘‘Bankruptcy Act” and in text
‘‘under chapters 1, 3, and 5 and subchapters I and II of
chapter 7 of title 11. For the purposes of applying such
title in carrying out this section, a reference in such
title to the date of the filing of the petition shall be
deemed to be a reference to the filing date under this
chapter.” for ‘‘under, the Bankruptcy Act. For purposes
of applying the Bankruptcy Act to this chapter, any
reference in the Bankruptcy Act to the date of com-
mencement of proceedings under the Bankruptcy Act
shall be deemed to be a reference to the filing date
under this chapter.”

Pub. L. 95-283 in heading substituted ‘‘Application of
Bankruptcy Act” for ‘“Powers and Duties of Trustee’,
and in text substituted provisions relating to applica-
bility of Bankruptcy Act to liquidation proceedings, for
provisions relating to the powers and duties of trustees.
See section 78fff-1 of this title.

Subsec. (c). Pub. L. 95-283 in heading substituted ‘De-
termination of customer status’ for ‘‘Application of
Bankruptcy Act’’, and in text substituted provisions re-
lating to determination of status of a customer with re-
spect to cash or securities, for provisions setting forth
general and special provisions of the Bankruptcy Act
applicable to liquidation proceedings, and defining
terms for purposes of such applicability and the provi-
sions of this section. See subsec. (b) of this section and
section 78fff-2(c) of this title.

Subsec. (d). Pub. L. 95-283 in heading substituted
‘‘Apportionment’ for ‘‘Completion of open contractual
commitments’, and in text substituted provisions re-
lating to apportionment of cash or securities remaining
after the liquidation of a lien or pledge made by a debt-
or, for provisions relating to completion by the trustee
of open contractual commitments, which were made in
the ordinary course of the debtor’s business and which
were outstanding on the filing date. See section
78fff-2(e) of this title.

Subsec. (e). Pub. L. 95-598, §308(h), substituted in first
sentence ‘‘section 726 of title 11" for ‘‘the Bankruptcy
Act” and in last sentence ‘‘under section 507(a)(1) of
title 11 for ‘‘as a first priority under the Bankruptcy
Act”.

Pub. L. 95-283 in heading substituted ‘‘Costs and ex-
pense of administration’ for ‘“Notice’”’, and in text sub-
stituted provisions relating to costs and expenses of ad-
ministration of the estate of the debtor and of the lig-
uidation proceeding, for provisions relating to notice
requirements for the trustee subsequent to appoint-
ment as trustee. See section 78fff-2(a)(1) of this title.

Subsec. (f). Pub. L. 95-283 struck out subsec. (f) re-
quiring advances by the SIPC to the trustee for cus-
tomers’ claims and completion of open contractual
commitments, and authorizing discretionary advances
to the trustee for compensation of personnel deemed
necessary for the liquidation proceeding. See section
78fff-3 of this title.

Subsec. (g). Pub. L. 95-283 struck out subsec. (g) set-
ting forth provisions relating to payments to cus-
tomers by the trustee, and provisions respecting the
quantum of proof of claim required for such payment.
See section 78fff-2(a)(2) and (b) of this title.

Subsec. (h). Pub. L. 95-283 struck out subsec. (h) re-
lating to nonapplicability of provisions to proof of
claim by associates and others connected in some way
with the debtor. See section 78fff-2(a)(2) of this title.

Subsec. (i). Pub. L. 95-283 struck out subsec. (i) set-
ting forth provisions relating to reports by the trustee
to the court. See section 78fff-1(c) of this title.

Subsec. (j). Pub. L. 95-283 struck out subsec. (j) which
related to nonapplicability of provisions to rights of
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persons to establish by formal proof such claims as
they may have to payment or delivery of specific secu-
rities. See section 78fff-2(a)(4) of this title.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under Title 11, Bankruptcy, before such ef-
fective date, except as otherwise provided, see section
1501 of Pub. L. 109-8, set out as a note under section 101
of Title 11.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcey.

§ 78fff-1. Powers and duties of a trustee

(a) Trustee powers

A trustee shall be vested with the same powers
and title with respect to the debtor and the
property of the debtor, including the same
rights to avoid preferences, as a trustee in a
case under title 11. In addition, a trustee may,
with the approval of SIPC but without any need
for court approval—

(1) hire and fix the compensation of all per-
sonnel (including officers and employees of the
debtor and of its examining authority) and
other persons (including accountants) that are
deemed by the trustee necessary for all or any
purposes of the liquidation proceeding;

(2) utilize SIPC employees for all or any pur-
poses of a liguidation proceeding; and

(3) margin and maintain customer accounts
of the debtor for the purposes of section
78fff-2(f) of this title.

(b) Trustee duties

To the extent consistent with the provisions of
this chapter or as otherwise ordered by the
court, a trustee shall be subject to the same du-
ties as a trustee in a case under chapter 7 of
title 11, including, if the debtor is a commodity
broker, as defined under section 101 of such title,
the duties specified in subchapter IV of such
chapter 7, except that a trustee may, but shall
have no duty to, reduce to money any securities
constituting customer property or in the gen-
eral estate of the debtor. In addition, the trustee
shall—

(1) deliver securities to or on behalf of cus-
tomers to the maximum extent practicable in
satisfaction of customer claims for securities
of the same class and series of an issuer; and

(2) subject to the prior approval of SIPC but
without any need for court approval, pay or
guarantee all or any part of the indebtedness
of the debtor to a bank, lender, or other person
if the trustee determines that the aggregate
market value of securities to be made avail-
able to the trustee upon the payment or guar-
antee of such indebtedness does not appear to
be less than the total amount of such payment
or guarantee.

(c) Reports by trustee to court

The trustee shall make to the court and to
SIPC such written reports as may be required of
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a trustee in a case under chapter 7 of title 11,
and shall include in such reports information
with respect to the progress made in distrib-
uting cash and securities to customers. Such re-
ports shall be in such form and detail as the
Commission determines by rule to present fairly
the results of the liquidation proceeding as of
the date of or for the period covered by such re-
ports, having due regard for the requirements of
section 78q of this title and the rules prescribed
under such section and the magnitude of items
and transactions involved in connection with
the operations of a broker or dealer.

(d) Investigations

The trustee shall—

(1) as soon as practicable, investigate the
acts, conduct, property, liabilities, and finan-
cial condition of the debtor, the operation of
its business, and any other matter, to the ex-
tent relevant to the liquidation proceeding,
and report thereon to the court;

(2) examine, by deposition or otherwise, the
directors and officers of the debtor and any
other witnesses concerning any of the matters
referred to in paragraph (1);

(3) report to the court any facts ascertained
by the trustee with respect to fraud, mis-
conduct, mismanagement, and irregularities,
and to any causes of action available to the es-
tate; and

(4) as soon as practicable, prepare and sub-
mit, to SIPC and such other persons as the
court designates and in such form and manner
as the court directs, a statement of his inves-
tigation of matters referred to in paragraph
(D).

(Pub. L. 91-598, §7, as added Pub. L. 95-283, §9,
May 21, 1978, 92 Stat. 260; amended Pub. L.
95-598, title III, §308(i)—(k), Nov. 6, 1978, 92 Stat.
2675.)

Editorial Notes

PRIOR PROVISIONS

A prior section 7 of Pub. L. 91-598 was renumbered
section 11 and is classified to section 78ggg of this title.

AMENDMENTS

1978—Subsec. (a). Pub. L. 95-598, §308(i), substituted
“trustee in a case under title 11’ for ‘‘trustee in bank-
ruptcy under the Bankruptcy Act has with respect to a
bankrupt and the property of a bankrupt’.

Subsec. (b). Pub. L. 95-598, §308(j), substituted ‘‘trust-
ee in a case under chapter 7 of title 11, including, if the
debtor is a commodity broker, as defined under section
101 of such title, the duties specified in subchapter IV
of such chapter 7,” for ‘‘trustee in bankruptcy’’.

Subsec. (c). Pub. L. 95-598, §308(k), substituted ‘‘re-
quired of a trustee in a case under chapter 7 of title 11"’
for ‘“‘required by the Bankruptcy Act’.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcey.
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§ 78fff-2. Special provisions of a liquidation pro-
ceeding

(a) Notice and claims
(1) Notice of proceedings

Promptly after the appointment of the
trustee, such trustee shall cause notice of the
commencement of proceedings under this sec-
tion to be published in one or more newspapers
of general circulation in the form and manner
determined by the court, and at the same time
shall cause a copy of such notice to be mailed
to each person who, from the books and
records of the debtor, appears to have been a
customer of the debtor with an open account
within the past twelve months, to the address
of such person as it appears from the books
and records of the debtor. Notice to creditors
other than customers shall be given in the
manner prescribed by title 11, except that such
notice shall be given by the trustee.

(2) Statement of claim

A customer shall file with the trustee a writ-
ten statement of claim but need not file a for-
mal proof of claim, except that no obligation
of the debtor to any person associated with
the debtor within the meaning of section
78c(a)(18) of this title or section 78c(a)(21) of
this title, any beneficial owner of 5 per centum
or more of the voting stock of the debtor, or
any member of the immediate family of any
such person or owner may be satisfied without
formal proof of claim.

(3) Time limitations

No claim of a customer or other creditor of
the debtor which is received by the trustee
after the expiration of the six-month period
beginning on the date of publication of notice
under paragraph (1) shall be allowed, except
that the court may, upon application within
such period and for cause shown, grant a rea-
sonable, fixed extension of time for the filing
of a claim by the United States, by a State or
political subdivision thereof, or by an infant
or incompetent person without a guardian.
Any claim of a customer for net equity which
is received by the trustee after the expiration
of such period of time as may be fixed by the
court (not exceeding sixty days after the date
of publication of notice under paragraph (1))
need not be paid or satisfied in whole or in
part out of customer property, and, to the ex-
tent such claim is satisfied from moneys ad-
vanced by SIPC, it shall be satisfied in cash or
securities (or both) as the trustee determines
is most economical to the estate.

(4) Effect on claims

Except as otherwise provided in this section,
and without limiting the powers and duties of
the trustee to discharge obligations promptly
as specified in this section, nothing in this
section shall limit the right of any person, in-
cluding any subrogee, to establish by formal
proof or otherwise as the court may provide
such claims as such person may have against
the debtor, including claims for the payment
of money and the delivery of specific securi-
ties, without resort to moneys advanced by
SIPC to the trustee.
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(b) Payments to customers

After receipt of a written statement of claim
pursuant to subsection (a)(2), the trustee shall
promptly discharge, in accordance with the pro-
visions of this section, all obligations of the
debtor to a customer relating to, or net equity
claims based upon, securities or cash, by the de-
livery of securities or the making of payments
to or for the account of such customer (subject
to the provisions of subsection (d) and section
78fff-3(a) of this title) insofar as such obligations
are ascertainable from the books and records of
the debtor or are otherwise established to the
satisfaction of the trustee. For purposes of dis-
tributing securities to customers, all securities
shall be valued as of the close of business on the
filing date. For purposes of this subsection, the
court shall, among other things—

(1) with respect to net equity claims, author-
ize the trustee to satisfy claims out of moneys
made available to the trustee by SIPC not-
withstanding the fact that there has not been
any showing or determination that there are
sufficient funds of the debtor available to sat-
isfy such claims; and

(2) with respect to claims relating to, or net
equities based upon, securities of a class and
series of an issuer which are ascertainable
from the books and records of the debtor or
are otherwise established to the satisfaction of
the trustee, authorize the trustee to deliver
securities of such class and series if and to the
extent available to satisfy such claims in
whole or in part, with partial deliveries to be
made pro rata to the greatest extent consid-
ered practicable by the trustee.

Any payment or delivery of property pursuant
to this subsection may be conditioned upon the
trustee requiring claimants to execute, in a
form to be determined by the trustee, appro-
priate receipts, supporting affidavits, releases,
and assignments, but shall be without prejudice
to any right of a claimant to file formal proof of
claim within the period specified in subsection
(a)(3) for any balance of securities or cash to
which such claimant considers himself entitled.
(c) Customer related property
(1) Allocation of customer property

The trustee shall allocate customer property
of the debtor as follows:

(A) first, to SIPC in repayment of ad-
vances made by SIPC pursuant to section
78fff-3(c)(1) of this title, to the extent such
advances recovered securities which were ap-
portioned to customer property pursuant to
section 78fff(d) of this title;

(B) second, to customers of such debtor,
who shall share ratably in such customer
property on the basis and to the extent of
their respective net equities;

(C) third, to SIPC as subrogee for the
claims of customers;

(D) fourth, to SIPC in repayment of ad-
vances made by SIPC pursuant to section
78fff-3(c)(2) of this title.

Any customer property remaining after allo-
cation in accordance with this paragraph shall
become part of the general estate of the debt-
or. To the extent customer property and SIPC
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advances pursuant to section 78fff-3(a) of this
title are not sufficient to pay or otherwise sat-
isfy in full the net equity claims of customers,
such customers shall be entitled, to the extent
only of their respective unsatisfied net equi-
ties, to participate in the general estate as un-
secured creditors. For purposes of allocating
customer property under this paragraph, secu-
rities to be delivered in payment of net equity
claims for securities of the same class and se-
ries of an issuer shall be valued as of the close
of business on the filing date.

(2) Delivery of customer name securities

The trustee shall deliver customer name se-
curities to or on behalf of a customer of the
debtor entitled thereto if the customer is not
indebted to the debtor. If the customer is so
indebted, such customer may, with the ap-
proval of the trustee, reclaim customer name
securities upon payment to the trustee, within
such period of time as the trustee determines,
of all indebtedness of such customer to the
debtor.

(3) Recovery of transfers

Whenever customer property is not suffi-
cient to pay in full the claims set forth in sub-
paragraphs (A) through (D) of paragraph (1),
the trustee may recover any property trans-
ferred by the debtor which, except for such
transfer, would have been customer property if
and to the extent that such transfer is void-
able or void under the provisions of title 11.
Such recovered property shall be treated as
customer property. For purposes of such re-
covery, the property so transferred shall be
deemed to have been the property of the debt-
or and, if such transfer was made to a cus-
tomer or for his benefit, such customer shall
be deemed to have been a creditor, the laws of
any State to the contrary notwithstanding.

(d) Purchase of securities

The trustee shall, to the extent that securities
can be purchased in a fair and orderly market,
purchase securities as necessary for the delivery
of securities to customers in satisfaction of
their claims for net equities based on securities
under section 78fff-1(b)(1) of this title and for
the transfer of customer accounts under sub-
section (f), in order to restore the accounts of
such customers as of the filing date. To the ex-
tent consistent with subsection (c), customer
property and moneys advanced by SIPC may be
used by the trustee to pay for securities so pur-
chased. Moneys advanced by SIPC for each ac-
count of a separate customer may not be used to
purchase securities to the extent that the aggre-
gate value of such securities on the filing date
exceeded the amount permitted to be advanced
by SIPC under the provisions of section 78fff-3(a)
of this title.

(e) Closeouts
(1) In general

Any contract of the debtor for the purchase
or sale of securities in the ordinary course of
its business with other brokers or dealers
which is wholly executory on the filing date
shall not be completed by the trustee, except
to the extent permitted by SIPC rule. Upon
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the adoption by SIPC of rules with respect to
the closeout of such a contract but prior to
the adoption of rules with respect to the com-
pletion of such a contract, the other broker or
dealer shall close out such contract, without
unnecessary delay, in the best available mar-
ket and pursuant to such SIPC rules. Until
such time as SIPC adopts rules with respect to
the completion or closeout of such a contract,
such a contract shall be closed out in accord-
ance with Commission Rule S6(d)-1 as in effect
on May 21, 1978, or any comparable rule of the
Commission subsequently adopted, to the ex-
tent not inconsistent with the provisions of
this subsection.

(2) Net profit or loss

A broker or dealer shall net all profits and
losses on all contracts closed out under this
subsection and—

(A) if such broker or dealer shows a net
profit on such contracts, he shall pay such
net profit to the trustee; and

(B) if such broker or dealer sustains a net
loss on such contracts, he shall be entitled
to file a claim against the debtor with the
trustee in the amount of such net loss.

To the extent that a net loss sustained by a
broker or dealer arises from contracts pursu-
ant to which such broker or dealer was acting
for its own customer, such broker or dealer
shall be entitled to receive funds advanced by
SIPC to the trustee in the amount of such
loss, except that such broker or dealer may
not receive more than $40,000 for each separate
customer with respect to whom it sustained a
loss. With respect to a net loss which is not
payable under the preceding sentence from
funds advanced by SIPC, the broker or dealer
shall be entitled to participate in the general
estate as an unsecured creditor.

(3) Registered clearing agencies

Neither a registered clearing agency which
by its rules has an established procedure for
the closeout of open contracts between an in-
solvent broker or dealer and its participants,
nor its participants to the extent such partici-
pants’ claims are or may be processed within
the registered clearing agency, shall be enti-
tled to receive SIPC funds in payment of any
losses on such contracts, except as SIPC may
otherwise provide by rule. If such registered
clearing agency or its participants sustain a
net loss on the closeout of such contracts with
the debtor, they shall have the right to par-
ticipate in the general estate as unsecured
creditors to the extent of such loss. Any funds
or other property owed to the debtor, after the
closeout of such contracts, shall be promptly
paid to the trustee. Rules adopted by SIPC
under this paragraph shall provide that in no
case may a registered clearing agency or its
participants, to the extent such participants’
claims are or may be processed within the reg-
istered clearing agency, be entitled to receive
funds advanced by SIPC in an amount greater,
in the aggregate, than could be received by the
participants if such participants proceeded in-
dividually under paragraph (1) and (2).
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(4) “Customer” defined

For purposes of this subsection, the term
‘“‘customer’’ does not include any person who—

(A) is a broker or dealer;

(B) had a claim for cash or securities
which by contract, agreement, or under-
standing, or by operation of law, was part of
the capital of the claiming broker or dealer
or was subordinated to the claims of any or
all creditors of such broker or dealer; or

(C) had a relationship of the kind specified
in section 78fff-3(a)(b) of this title with the
debtor.

A claiming broker or dealer shall be deemed to
have been acting on behalf of its customer if it
acted as agent for such customer or if it held
such customer’s order which was to be exe-
cuted as a part of its contract with the debtor.

(f) Transfer of customer accounts

In order to facilitate the prompt satisfaction
of customer claims and the orderly liquidation
of the debtor, the trustee may, pursuant to
terms satisfactory to him and subject to the
prior approval of SIPC, sell or otherwise trans-
fer to another member of SIPC, without consent
of any customer, all or any part of the account
of a customer of the debtor. In connection with
any such sale or transfer to another member of
SIPC and subject to the prior approval of SIPC,
the trustee may—

(1) waive or modify the need to file a written
statement of claim pursuant to subsection
(a)(2); and

(2) enter into such agreements as the trustee
considers appropriate under the circumstances
to indemnify any such member of SIPC
against shortages of cash or securities in the
customer accounts sold or transferred.

The funds of SIPC may be made available to
guarantee or secure any indemnification under
paragraph (2). The prior approval of SIPC to
such indemnification shall be conditioned,
among such other standards as SIPC may deter-
mine, upon a determination by SIPC that the
probable cost of any such indemnification can
reasonably be expected not to exceed the cost to
SIPC of proceeding under section 78fff-3(a) of
this title and section 78fff-3(b) of this title.

(Pub. L. 91-598, §8, as added Pub. L. 95-283, §9,
May 21, 1978, 92 Stat. 261; amended Pub. L.
95-598, title III, §308(1), (m), Nov. 6, 1978, 92 Stat.
2675.)

Editorial Notes

PRIOR PROVISIONS

A prior section 8 of Pub. L. 91-598 was renumbered
section 12 and is classified to section 78hhh of this title.

AMENDMENTS
1978—Subsecs. (a)(1), (c)(3). Pub. L. 95-598 substituted
“‘title 117 for ‘‘the Bankruptcy Act”.
Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptey.

TITLE 15—COMMERCE AND TRADE

Page 480

§ 78fff-3. SIPC advances
(a) Advances for customers’ claims

In order to provide for prompt payment and
satisfaction of net equity claims of customers of
the debtor, SIPC shall advance to the trustee
such moneys, not to exceed $500,000 for each cus-
tomer, as may be required to pay or otherwise
satisfy claims for the amount by which the net
equity of each customer exceeds his ratable
share of customer property, except that—

(1) if all or any portion of the net equity
claim of a customer in excess of his ratable
share of customer property is a claim for cash,
as distinct from a claim for securities or op-
tions on commodity futures contracts, the
amount advanced to satisfy such claim for
cash shall not exceed the standard maximum
cash advance amount for each such customer,
as determined in accordance with subsection
(d);

(2) a customer who holds accounts with the
debtor in separate capacities shall be deemed
to be a different customer in each capacity;

(3) if all or any portion of the net equity
claim of a customer in excess of his ratable
share of customer property is satisfied by the
delivery of securities purchased by the trustee
pursuant to section 78fff-2(d) of this title, the
securities so purchased shall be valued as of
the filing date for purposes of applying the
dollar limitations of this subsection;

(4) no advance shall be made by SIPC to the
trustee to pay or otherwise satisfy, directly or
indirectly, any net equity claim of a customer
who is a general partner, officer, or director of
the debtor, a beneficial owner of five per cen-
tum or more of any class of equity security of
the debtor (other than a nonconvertible stock
having fixed preferential dividend and liquida-
tion rights), a limited partner with a partici-
pation of five per centum or more in the net
assets or net profits of the debtor, or a person
who, directly or indirectly and through agree-
ment or otherwise, exercised or had the power
to exercise a controlling influence over the
management or policies of the debtor; and

(5) no advance shall be made by SIPC to the
trustee to pay or otherwise satisfy any net eq-
uity claim of any customer who is a broker or
dealer or bank, other than to the extent that
it shall be established to the satisfaction of
the trustee, from the books and records of the
debtor or from the books and records of a
broker or dealer or bank, or otherwise, that
the net equity claim of such broker or dealer
or bank against the debtor arose out of trans-
actions for customers of such broker or dealer
or bank (which customers are not themselves
a broker or dealer or bank or a person de-
scribed in paragraph (4)), in which event each
such customer of such broker or dealer or
bank shall be deemed a separate customer of
the debtor.

To the extent moneys are advanced by SIPC to
the trustee to pay or otherwise satisfy the
claims of customers, in addition to all other
rights it may have at law or in equity, SIPC
shall be subrogated to the claims of such cus-
tomers with the rights and priorities provided in
this chapter, except that SIPC as subrogee may
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assert no claim against customer property until
after the allocation thereof to customers as pro-
vided in section 78fff-2(c) of this title.

(b) Other advances

SIPC shall advance to the trustee—

(1) such moneys as may be required to carry
out section 78fff-2(e) of this title; and

(2) to the extent the general estate of the
debtor is not sufficient to pay any and all
costs and expenses of administration of the es-
tate of the debtor and of the liquidation pro-
ceeding, the amount of such costs and ex-
penses.

(c) Discretionary advances

SIPC may advance to the trustee such moneys
as may be required to—

(1) pay or guarantee indebtedness of the
debtor to a bank, lender, or other person under
section 78fff-1(b)(2) of this title;

(2) guarantee or secure any indemnity under
section 78fff-2(f) of this title; and

(3) purchase securities under
78fff-2(d) of this title.

(d) Standard maximum cash advance amount de-
fined

For purposes of this section, the term ‘‘stand-
ard maximum cash advance amount’” means
$250,000, as such amount may be adjusted after
December 31, 2010, as provided under subsection
(e).

(e) Inflation adjustment

(1) In general

Not later than January 1, 2011, and every 5
years thereafter, and subject to the approval
of the Commission as provided under section
78ccc(e)(2) of this title, the Board of Directors
of SIPC shall determine whether an inflation
adjustment to the standard maximum cash ad-
vance amount is appropriate. If the Board of
Directors of SIPC determines such an adjust-
ment is appropriate, then the standard max-
imum cash advance amount shall be an
amount equal to—

(A) $250,000 multiplied by—

(B) the ratio of the annual value of the
Personal Consumption Expenditures Chain-
Type Price Index (or any successor index
thereto), published by the Department of
Commerce, for the calendar year preceding
the year in which such determination is
made, to the published annual value of such
index for the calendar year preceding 2010.

section

‘e

The index values used in calculations under
this paragraph shall be, as of the date of the
calculation, the values most recently pub-
lished by the Department of Commerce.

(2) Rounding

If the standard maximum cash advance
amount determined under paragraph (1) for
any period is not a multiple of $10,000, the
amount so determined shall be rounded down
to the nearest $10,000.

(3) Publication and report to the Congress

Not later than April 5 of any calendar year
in which a determination is required to be
made under paragraph (1)—
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(A) the Commission shall publish in the
Federal Register the standard maximum
cash advance amount; and

(B) the Board of Directors of SIPC shall
submit a report to the Congress stating the
standard maximum cash advance amount.

(4) Implementation period

Any adjustment to the standard maximum
cash advance amount shall take effect on Jan-
uary 1 of the year immediately succeeding the
calendar year in which such adjustment is
made.

(5) Inflation adjustment considerations

In making any determination under para-
graph (1) to increase the standard maximum
cash advance amount, the Board of Directors
of SIPC shall consider—

(A) the overall state of the fund and the
economic conditions affecting members of
SIPC;

(B) the potential problems affecting mem-
bers of SIPC; and

(C) such other factors as the Board of Di-
rectors of SIPC may determine appropriate.

(Pub. L. 91-598, §9, as added Pub. L. 95-283, §9,
May 21, 1978, 92 Stat. 265; amended Pub. L.
96-433, §1, Oct. 10, 1980, 94 Stat. 1855; Pub. L.
111-203, title IX, §§929H(a), 983(a), July 21, 2010,
124 Stat. 1856, 1931.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’”, meaning Pub. L. 91-598, Dec. 30,
1970, 84 Stat. 1636. For complete classification of this
Act to the Code, see Tables.

PRIOR PROVISIONS

A prior section 9 of Pub. L. 91-598 was renumbered
section 13 and is classified to section 78iii of this title.

AMENDMENTS

2010—Subsec. (a)(1). Pub. L. 111-203, §983(a), inserted
‘‘or options on commodity futures contracts’ after
“‘claim for securities”’.

Pub. L. 111203, §929H(a)(1), substituted ‘‘the standard
maximum cash advance amount for each such cus-
tomer, as determined in accordance with subsection
(d)” for ‘“$100,000 for each such customer’’.

Subsecs. (d), (e). Pub. L. 111-203, §929H(a)(2), added
subsecs. (d) and (e).

1980—Subsec. (a). Pub. L. 96-433, §1(1), substituted in
opening par. ‘$500,000’’ for ‘$100,000"".

Subsec. (a)(1). Pub. L. 96-433,
¢‘$100,000 for ‘‘$40,000".

§1(2), substituted
Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-433 effective Oct. 10, 1980,
see section 5(a) of Pub. L. 96-433, set out as a note under
section 78u of this title.

§ 78fff-4. Direct payment procedure
(a) Determination regarding direct payments
If SIPC determines that—
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(1) any member of SIPC (including a person
who was a member within one hundred eighty
days prior to such determination) has failed or
is in danger of failing to meet its obligations
to customers;

(2) one or more of the conditions specified in
section 78eee(b)(1) of this title exist with re-
spect to such member;

(3) the claim of each customer of the mem-
ber is within the limits of protection provided
in section 78fff-3(a) of this title;

(4) the claims of all customers of the mem-
ber aggregate less than $250,000;

(5) the cost to SIPC of satisfying customer
claims under this section will be less than the
cost under a liquidation proceeding; and

(6) such member’s registration as a broker-
dealer under section 78o(b) of this title has
been terminated, or such member has con-
sented to the use of the direct payment proce-
dure set forth in this section,

SIPC may, in its discretion, use the direct pay-
ment procedure set forth in this section in lieu
of instituting a liquidation proceeding with re-
spect to such member.

(b) Notice

Promptly after a determination under sub-
section (a) that the direct payment procedure is
to be used with respect to a member, SIPC shall
cause notice of such direct payment procedure
to be published in one or more newspapers of
general circulation in a form and manner deter-
mined by SIPC, and at the same time shall
cause to be mailed a copy of such notice to each
person who appears, from the books and records
of such member, to have been a customer of the
member with an open account within the past
twelve months, to the address of such person as
it appears from the books and records of such
member. Such notice shall state that SIPC will
satisfy customer claims directly, without a lig-
uidation proceeding, and shall set forth the form
and manner in which claims may be presented.
A direct payment procedure shall be deemed to
commence on the date of first publication under
this subsection and no claim by a customer shall
be paid or otherwise satisfied by SIPC unless re-
ceived within the six-month period beginning on
such date, except that SIPC shall, upon applica-
tion within such period, and for cause shown,
grant a reasonable, fixed extension of time for
the filing of a claim by the United States, by a
State or political subdivision thereof, or by an
infant or incompetent person without a guard-
ian.

(c) Payments to customers

SIPC shall promptly satisfy all obligations of
the member to each of its customers relating to,
or net equity claims based upon, securities or
cash by the delivery of securities or the effect-
ing of payments to such customer (subject to
the provisions of section 78fff-2(d) of this title
and section 78fff-3(a) of this title insofar as such
obligations are ascertainable from the books
and records of the member or are otherwise es-
tablished to the satisfaction of SIPC. For pur-
poses of distributing securities to customers, all
securities shall be valued as of the close of busi-
ness on the date of publication under subsection
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(b). Any payment or delivery of securities pursu-
ant to this section may be conditioned upon the
execution and delivery, in a form to be deter-
mined by SIPC, of appropriate receipts, sup-
porting affidavits, releases, and assignments. To
the extent moneys of SIPC are used to satisfy
the claims of customers, in addition to all other
rights it may have at law or in equity, SIPC
shall be subrogated to the claims of such cus-
tomers against the member.

(d) Effect on claims

Except as otherwise provided in this section,
nothing in this section shall limit the right of
any person, including any subrogee, to establish
by formal proof or otherwise such claims as such
person may have against the member, including
claims for the payment of money and the deliv-
ery of specific securities, without resort to mon-
eys of SIPC.

(e) Jurisdiction of Bankruptcy Courts

After SIPC has published notice of the institu-
tion of a direct payment procedure under this
section, any person aggrieved by any determina-
tion of SIPC with respect to his claim under
subsection (¢) may, within six months following
mailing by SIPC of its determination with re-
spect to such claim, seek a final adjudication of
such claim. The courts of the United States hav-
ing jurisdiction over cases under title 11 shall
have original and exclusive jurisdiction of any
civil action for the adjudication of such claim.
Any such action shall be brought in the judicial
district where the head office of the debtor is lo-
cated. Any determination of the rights of a cus-
tomer under subsection (c) shall not prejudice
any other right or remedy of the customer
against the member.

(f) Discontinuance of direct payment procedures

If, at any time after the institution of a direct
payment procedure with respect to a member,
SIPC determines, in its discretion, that continu-
ation of such direct payment procedure is not
appropriate, SIPC may cease such direct pay-
ment procedure and, upon so doing, may seek a
protective decree pursuant to section 78eee of
this title. To the extent payments of cash, dis-
tributions of securities, or determinations with
respect to the validity of a customer’s claim are
made under this section, such payments, dis-
tributions, and determinations shall be recog-
nized and given full effect in the event of any
subsequent liquidation proceeding. Any action
brought under subsection (e) and pending at the
time of the appointment of a trustee under sec-
tion 78eee(b)(3) of this title shall be permanently
stayed by the court at the time of such appoint-
ment, and the court shall enter an order direct-
ing the transfer or removal to it of such suit.
Upon such removal or transfer the complaint in
such action shall constitute the plaintiff’s claim
in the liquidation proceeding, if appropriate, and
shall be deemed received by the trustee on the
date of his appointment regardless of the date of
actual transfer or removal of such action.

(g) References

For purposes of this section, any reference to
the trustee in sections T78fff-1(b)(1), 78fff-2(d),
78fff-2(f), 78fff-3(a), T8Ill(5) and T8ll1(12) of this
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title shall be deemed a reference to SIPC, and
any reference to the date of publication of no-
tice under section 78fff-2(a) of this title shall be
deemed a reference to the publication of notice
under this section.

(Pub. L. 91-598, §10, as added Pub. L. 95-283, §9,
May 21, 1978, 92 Stat. 266; amended Pub. L.
95-598, title III, §308(n), Nov. 6, 1978, 92 Stat.
2675.)

Editorial Notes

PRIOR PROVISIONS

A prior section 10 of Pub. L. 91-598 was renumbered
section 14 and is classified to section 78jjj of this title.

AMENDMENTS

1978—Subsec. (e). Pub. L. 95-598, §308(n)(3), which di-
rected striking out ‘‘, without regard to the citizenship
of the parties or the amount in the controversy’’, was
executed by striking out ¢, without regard to the citi-
zenship of the parties or the amount in controversy”
after ‘‘adjudication of such claim’ to reflect the prob-
able intent of Congress.

Pub. L. 95-598, §308(n)(1), (2), substituted ‘‘Bank-
ruptcy Courts” for ‘‘District Courts” in heading and
‘“‘courts of the United States having jurisdiction over
cases under title 11’ for ‘‘district courts of the United
States’ in text.
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EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcy.

§78ggg. SEC functions

(a) Administrative procedure

Determinations of the Commission, for pur-
poses of making rules pursuant to section
T8ccc(e)(3) and section 78iii(f) of this title shall
be after appropriate notice and opportunity for
a hearing, and for submission of views of inter-
ested persons in accordance with the rule-
making procedures specified in section 553 of
title 5, but the holding of a hearing shall not
prevent adoption of any such rule or regulation
upon expiration of the notice period specified in
subsection (d) of such section and shall not be
required to be on a record within the meaning of
subchapter II of chapter 5 of such title.

(b) Enforcement of actions

In the event of the refusal of SIPC to commit
its funds or otherwise to act for the protection
of customers of any member of SIPC, the Com-
mission may apply to the district court of the
United States in which the principal office of
SIPC is located for an order requiring SIPC to
discharge its obligations under this chapter and
for such other relief as the court may deem ap-
propriate to carry out the purposes of this chap-
ter.

(c) Examinations and reports
(1) Examination of SIPC, etc.

The Commission may make such examina-
tions and inspections of SIPC and require
SIPC to furnish it with such reports and rec-
ords or copies thereof as the Commission may
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consider necessary or appropriate in the public
interest or to effectuate the purposes of this
chapter.

(2) Reports from SIPC

As soon as practicable after the close of each
fiscal year, SIPC shall submit to the Commis-
sion a written report relative to the conduct of
its business, and the exercise of the other
rights and powers granted by this chapter,
during such fiscal year. Such report shall in-
clude financial statements setting forth the fi-
nancial position of SIPC at the end of such fis-
cal year and the results of its operations (in-
cluding the source and application of its
funds) for such fiscal year. The financial state-
ments so included shall be examined by an
independent public accountant or firm of inde-
pendent public accountants, selected by SIPC
and satisfactory to the Commission, and shall
be accompanied by the report thereon of such
accountant or firm. The Commission shall
transmit such report to the President and the
Congress with such comment thereon as the
Commission may deem appropriate.

(Pub. L. 91-598, §11, formerly §7, Dec. 30, 1970, 84
Stat. 1652, 16563; renumbered §11 and amended
Pub. L. 95-283, §§9, 10, May 21, 1978, 92 Stat. 260,
268.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in subsecs. (b) and (c), was
in the original ‘‘this Act’’, meaning Pub. L. 91-598, Dec.
30, 1970, 84 Stat. 1636. For complete classification of this
Act to the Code, see Tables.

CODIFICATION

Section is comprised of section 11 of Pub. L. 91-598.
Subsec. (d) of section 11 of Pub. L. 91-598 amended sec-
tion 780 of this title.

PRIOR PROVISIONS

A prior section 11 of Pub. L. 91-598 was renumbered
section 15 and is classified to section 78kkk of this
title.

AMENDMENTS

1978—Subsec. (a). Pub. L. 95-283 substituted ‘‘pursu-
ant to section 78ccc(e)(3) and section 78iii(f) of this
title” for ‘‘or regulations pursuant to section 78ccc(e)
and 78iii(f) of this title”.
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TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (¢)(2) of this section relating to submittal of
annual report to Congress, see section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance, and page 191 of House
Document No. 103-7.

§ 78hhh. Examining authority functions

Each member of SIPC shall file with such
member’s examining authority, or collection
agent if a collection agent has been designated
pursuant to section 78iii(a) of this title, such in-
formation (including reports of, and information
with respect to, the gross revenues from the se-
curities business of such member, including the
composition thereof, transactions in securities
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effected by such member, and other information
with respect to such member’s activities, wheth-
er in the securities business or otherwise, in-
cluding customer accounts maintained, net cap-
ital employed, and activities conducted) as SIPC
may determine to be necessary or appropriate
for the purpose of making assessments under
section 78ddd of this title. The examining au-
thority or collection agent shall file with SIPC
all or such part of such information (and such
compilations and analyses thereof) as SIPC, by
bylaw or rule, shall prescribe. No application,
report, or document filed pursuant to this sec-
tion shall be deemed to be filed pursuant to sec-
tion 78r of this title.

(Pub. L. 91-598, §12, formerly §8, Dec. 30, 1970, 84
Stat. 1653; renumbered §12 and amended Pub. L.
95-283, §§9, 11, May 21, 1978, 92 Stat. 260, 268.)

Editorial Notes

PRIOR PROVISIONS

A prior section 12 of Pub. L. 91-598 was renumbered
section 16 and is classified to section 78lll of this title.

AMENDMENTS

1978—Pub. L. 95-283 inserted provisions relating to ap-
plicability to a collection agent.

§ 78iii. Functions of self-regulatory organizations

(a) Collection agent

Each self-regulatory organization shall act as
collection agent for SIPC to collect the assess-
ments payable by all members of SIPC for whom
such self-regulatory organization is the exam-
ining authority, unless SIPC designates a self-
regulatory organization other than the exam-
ining authority to act as collection agent for
any member of SIPC who is a member of or par-
ticipant in more than one self-regulatory orga-
nization. If the only self-regulatory organization
of which a member of SIPC is a member or in
which it is a participant is a registered clearing
agency that is not the examining authority for
the member, SIPC may, nevertheless, designate
such registered clearing agency as collection
agent for the member or may require that pay-
ments be made directly to SIPC. The collection
agent shall be obligated to remit to SIPC assess-
ments made under section 78ddd of this title
only to the extent that payments of such assess-
ment are received by such collection agent.
Members of SIPC who are not members of or
participants in a self-regulatory organization
shall make payments directly to SIPC.

(b) Immunity

No self-regulatory organization shall have any
liability to any person for any action taken or
omitted in good faith pursuant to section
T8eee(a)(1) and section 78eee(a)(2) of this title.

(c) Inspections

The self-regulatory organization of which a
member of SIPC is a member or in which it is a
participant shall inspect or examine such mem-
ber for compliance with applicable financial re-
sponsibility rules, except that—

(1) if the self-regulatory organization is a
registered clearing agency, the Commission
may designate itself as responsible for the ex-
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amination of such member for compliance
with applicable financial responsibility rules;
and

(2) if a member of SIPC is a member of or
participant in more than one self-regulatory
organization, the Commission, pursuant to
section 78q(d) of this title, shall designate one
of such self-regulatory organizations or itself
as responsible for the examination of such
member for compliance with applicable finan-
cial responsibility rules.

(d) Reports

There shall be filed with SIPC by the self-reg-
ulatory organizations such reports of inspec-
tions or examinations of the members of SIPC
(or copies thereof) as may be designated by SIPC
by bylaw or rule.

(e) Consultation

SIPC shall consult and cooperate with the
self-regulatory organizations toward the end:

(1) that there may be developed and carried
into effect procedures reasonably designed to
detect approaching financial difficulty upon
the part of any member of SIPC;

(2) that, as nearly as may be practicable, ex-
aminations to ascertain whether members of
SIPC are in compliance with applicable finan-
cial responsibility rules will be conducted by
the self-regulatory organizations under appro-
priate standards (both as to method and scope)
and reports of such examinations will, where
appropriate, be standard in form; and

(3) that, as frequently as may be practicable
under the circumstances, each member of
SIPC will file financial information with, and
be examined by, the self-regulatory organiza-
tion which is the examining authority for such
member.

(f) Financial condition of members

The Commission may, by such rules as it de-
termines necessary or appropriate in the public
interest and to carry out the purposes of this
chapter, require any self-regulatory organiza-
tion to furnish SIPC with reports and records (or
copies thereof) relating to the financial condi-
tion of members of or participants in such self-
regulatory organization.

(Pub. L. 91-598, §13, formerly §9, Dec. 30, 1970, 84
Stat. 1654; amended Pub. L. 94-29, §26, June 4,
1975, 89 Stat. 163; renumbered §13 and amended
Pub. L. 95-283, §§9, 12, May 21, 1978, 92 Stat. 260,
269.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (f), was in the
original ‘‘this Act’”, meaning Pub. L. 91-598, Dec. 30,
1970, 84 Stat. 1636. For complete classification of this
Act to the Code, see Tables.

AMENDMENTS

1978—Subsec. (a). Pub. L. 95-283, §12(a), in heading
substituted ‘‘Collection’” for ‘‘Collecting’, and in text
inserted provisions relating to designation of a self-reg-
ulatory organization other than the examining author-
ity to act as collection agent and provisions relating to
designation of a registered clearing agency as collec-
tion agent, and substituted provisions relating to re-
mittances by the collection agent to SIPC, for provi-
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sions relating to remittances by an examining author-
ity to SIPC.

Subsec. (b). Pub. L. 95-283, §12(b), inserted reference
to section 78eee(a)(2) of this title.

Subsec. (¢). Pub. L. 95-283, §12(c), revised existing for-
mat and provisions into introductory text and cl. (2)
and, as so revised, in introductory text inserted provi-
sions respecting participation by a member of SIPC in
a self-regulatory organization and in cl. (2) inserted
provisions respecting such participation and authoriza-
tion for the Commission to designate itself as respon-
sible for the statutory examination, and added cl. (1).

Subsec. (f). Pub. L. 95-283, §12(d), substituted provi-
sions authorizing the Commission to set out rules re-
quiring self-regulatory organizations to furnish SIPC
with reports and records of members or participants in
such self-regulatory organizations, for provisions au-
thorizing the Commission to set out rules, and regula-
tions requiring self-regulatory organizations to adopt
rules, practices, and procedures respecting inspections
and examinations of members and examiners, to fur-
nish SIPC and the Commission with reports and records
of members, and to inspect or examine members.

1975—Subsec. (c). Pub. L. 94-29 directed the Commis-
sion to designate the self-regulatory organization to be
responsible for enforcing applicable rules with respect
to any firm which is a member of more than one self-
regulatory organization.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

§ 78jjj. Prohibited acts

(a) Failure to pay assessment, etc.

If a member of SIPC shall fail to file any re-
port or information required pursuant to this
chapter, or shall fail to pay when due all or any
part of an assessment made upon such member
pursuant to this chapter, and such failure shall
not have been cured, by the filing of such report
or information or by the making of such pay-
ment, together with interest and penalty there-
on, within five days after receipt by such mem-
ber of written notice of such failure given by or
on behalf of SIPC, it shall be unlawful for such
member, unless specifically authorized by the
Commission, to engage in business as a broker
or dealer. If such member denies that it owes all
or any part of the amount specified in such no-
tice, it may after payment of the full amount so
specified commence an action against SIPC in
the appropriate United States district court to
recover the amount it denies owing.

(b) Engaging in business after appointment of
trustee or initiation of direct payment proce-
dure

It shall be unlawful for any broker or dealer
for whom a trustee has been appointed pursuant
to this chapter or for whom a direct payment
procedure has been initiated to engage there-
after in business as a broker or dealer, unless
the Commission otherwise determines in the
public interest. The Commission may by order
bar or suspend for any period, any officer, direc-
tor, general partner, owner of 10 per centum or
more of the voting securities, or controlling per-
son of any broker or dealer for whom a trustee
has been appointed pursuant to this chapter or
for whom a direct payment procedure has been
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initiated from being or becoming associated
with a broker or dealer, if after appropriate no-
tice and opportunity for hearing, the Commis-
sion shall determine such bar or suspension to
be in the public interest.

(¢) Concealment of assets; false statements or
claims

(1) Specific prohibited acts

Any person who, directly or indirectly, in
connection with or in contemplation of any
liquidation proceeding or direct payment pro-
cedure—

(A) employs any device, scheme, or artifice
to defraud;

(B) engages in any act, practice, or course
of business which operates or would operate
as a fraud or deceit upon any person; or

(C) fraudulently or with intent to defeat
this chapter—

(i) conceals or transfers any property be-
longing to the estate of a debtor;

(ii) makes a false statement or account;

(iii) presents or uses any false claim for
proof against the estate of a debtor;

(iv) receives any material amount of
property from a debtor;

(v) gives, offers, receives, transfers, or
obtains any money or property, remunera-
tion, compensation, reward, advantage,
other consideration, or promise thereof,
for acting or forebearing to act;

(vi) conceals, destroys, mutilates, fal-
sifies, makes a false entry in, or otherwise
falsifies any document affecting or relat-
ing to the property or affairs of a debtor;
or

(vii) withholds, from any person entitled
to its possession, any document affecting
or relating to the property or affairs of a
debtor,

shall be fined not more than $250,000 or impris-
oned for not more than five years, or both.

(2) Fraudulent conversion

Any person who, directly or indirectly
steals, embezzles, or fraudulently, or with in-
tent to defeat this chapter, abstracts or con-
verts to his own use or to the use of another
any of the moneys, securities, or other assets
of SIPC, or otherwise defrauds or attempts to
defraud SIPC or a trustee by any means, shall
be fined not more than $250,000 or imprisoned
not more than five years, or both.

(d) Misrepresentation of SIPC membership or
protection

(1) In general

Any person who falsely represents by any
means (including, without limitation, through
the Internet or any other medium of mass
communication), with actual knowledge of the
falsity of the representation and with an in-
tent to deceive or cause injury to another,
that such person, or another person, is a mem-
ber of SIPC or that any person or account is
protected or is eligible for protection under
this chapter or by SIPC, shall be liable for any
damages caused thereby and shall be fined not
more than $250,000 or imprisoned for not more
than 5 years.
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(2) Injunctions

Any court having jurisdiction of a civil ac-
tion arising under this chapter may grant
temporary injunctions and final injunctions
on such terms as the court deems reasonable
to prevent or restrain any violation of para-
graph (1). Any such injunction may be served
anywhere in the United States on the person
enjoined, shall be operative throughout the
United States, and shall be enforceable, by
proceedings in contempt or otherwise, by any
United States court having jurisdiction over
that person. The clerk of the court granting
the injunction shall, when requested by any
other court in which enforcement of the in-
junction is sought, transmit promptly to the
other court a certified copy of all papers in the
case on file in such clerk’s office.

(Pub. L. 91-598, §14, formerly §10, Dec. 30, 1970, 84
Stat. 1655; renumbered §14 and amended Pub. L.
95-283, §§9, 13, May 21, 1978, 92 Stat. 260, 269; Pub.
L. 111-203, title IX, §929V(b), (c), July 21, 2010, 124
Stat. 1868.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“this Act”, meaning Pub. L. 91-598, Dec. 30, 1970, 84
Stat. 1636. For complete classification of this Act to
the Code, see Tables.

AMENDMENTS

2010—Subsec. (¢)(1). Pub. L. 111-203, §929V(b)(1), sub-
stituted ‘‘$250,000’ for ‘‘$50,000” in concluding provi-
sions.

Subsec. (¢)(2). Pub. L. 111-203, §929V(b)(2), substituted
¢‘$250,000”” for ‘$50,000°°.

Subsec. (d). Pub. L. 111-203, §929V(c), added subsec.
(d).

1978—Subsec. (a). Pub. L. 95-283, §13(a), inserted ‘‘and
penalty’” after ‘‘interest’”, and substituted ‘it for
‘“‘he”” wherever appearing.

Subsec. (b). Pub. L. 95-283, §13(b), in heading inserted
“or initiation of direct payment procedure’ after
“trustee’’, and in text inserted references to initiation
of direct payment procedure in two places.

Subsec. (¢). Pub. L. 95283, §13(c), in heading sub-
stituted ‘‘Concealment of assets; false statements or
claims’ for ‘‘Embezzlement, etc., of assets of SIPC”,
added par. (1), and designated existing provisions as
par. (2) and, as so designated, inserted references to di-
rect or indirect acts, and provisions covering defraud-
ing or attempts to defraud SIPC or a trustee, and sub-
stituted provisions covering activities constituting
fraudulent, or with intent to defeat this chapter, ab-
stracts or conversions, for provisions covering activi-
ties constituting unlawfully abstracting or unlawfully
and willfully converting moneys, etc.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

§ 78kkk. Miscellaneous provisions

(a) Public inspection of reports

Any notice, report, or other document filed
with SIPC pursuant to this chapter shall be
available for public inspection unless SIPC or
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the Commission shall determine that disclosure
thereof is not in the public interest. Nothing
herein shall act to deny documents or informa-
tion to the Congress of the United States or the
committees of either House having jurisdiction
over financial institutions, securities regula-
tion, or related matters under the rules of each
body. Nor shall the Commission be denied any
document or information which the Commis-
sion, in its judgment, needs.

(b) Liability of members of SIPC

Except for such assessments as may be made
upon such member pursuant to the provisions of
section 78ddd of this title, no member of SIPC
shall have any liability under this chapter as a
member of SIPC for, or in connection with, any
act or omission of any other broker or dealer
whether in connection with the conduct of the
business or affairs of such broker or dealer or
otherwise and, without limiting the generality
of the foregoing, no member shall have any li-
ability for or in respect of any indebtedness or
other liability of SIPC.

(c) Liability of SIPC and Directors, officers, or
employees

Neither SIPC nor any of its Directors, officers,
or employees shall have any liability to any per-
son for any action taken or omitted in good
faith under or in connection with any matter
contemplated by this chapter.

(d) Advertising

SIPC shall by bylaw prescribe the manner in
which a member of SIPC may display any sign
or signs (or include in any advertisement a
statement) relating to the protection to cus-
tomers and their accounts, or any other protec-
tions, afforded under this chapter. No member
may display any such sign, or include in an ad-
vertisement any such statement, except in ac-
cordance with such bylaws. SIPC may also by
bylaw prescribe such minimal requirements as it
considers necessary and appropriate to require a
member of SIPC to provide public notice of its
membership in SIPC.

(e) SIPC exempt from taxation

SIPC, its property, its franchise, capital, re-
serves, surplus, and its income, shall be exempt
from all taxation now or hereafter imposed by
the United States or by any State or local tax-
ing authority, except that any real property and
any tangible personal property (other than cash
and securities) of SIPC shall be subject to State
and local taxation to the same extent according
to its value as other real and tangible personal
property is taxed. Assessments made upon a
member of SIPC shall constitute ordinary and
necessary expenses in carrying on the business
of such member for the purpose of section 162(a)
of title 26. The contribution and transfer to
SIPC of funds or securities held by any trust es-
tablished by a national securities exchange prior
to January 1, 1970, for the purpose of providing
assistance to customers of members of such ex-
change, shall not result in any taxable gain to
such trust or give rise to any taxable income to
any member of SIPC under any provision of title
26, nor shall such contribution or transfer, or
any reduction in assessments made pursuant to
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this chapter, in any way affect the status, as or-
dinary and necessary expenses under section
162(a) of title 26, of any contributions made to
such trust by such exchange at any time prior to
such transfer. Upon dissolution of SIPC, none of
its net assets shall inure to the benefit of any of
its members.

(f) Section 78t(a) of this title not to apply

The provisions of subsection (a) of section 78t
of this title shall not apply to any liability
under or in connection with this chapter.

(g) SEC study of unsafe or unsound practices

Not later than twelve months after December
30, 1970, the Commission shall compile a list of
unsafe or unsound practices by members of SIPC
in conducting their business and report to the
Congress (1) the steps being taken under the au-
thority of existing law to eliminate those prac-
tices and (2) recommendations concerning addi-
tional legislation which may be needed to elimi-
nate those unsafe or unsound practices.

(Pub. L. 91-598, §15, formerly §11, Dec. 30, 1970, 84
Stat. 1655; renumbered §15 and amended Pub. L.
95-283, §§9, 14, May 21, 1978, 92 Stat. 260, 270; Pub.
L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) to (f), was in
the original ‘‘this Act’’, meaning Pub. L. 91-598, Dec. 30,
1970, 84 Stat. 1636. For complete classification of this
Act to the Code, see Tables.

AMENDMENTS

1986—Subsec. (e). Pub. L. 99-514 substituted ‘‘Internal
Revenue Code of 1986’ for ‘‘Internal Revenue Code of
1954 wherever appearing, which for purposes of codi-
fication was translated as ‘‘title 26’° thus requiring no
change in text.

1978—Subsec. (b). Pub. L. 95-283, §14(c), redesignated
subsec. (c¢) as (b). Former subsec. (b), relating to appli-
cation of securities investor protection provisions to
foreign members, was struck out.

Subsec. (c). Pub. L. 95-283, §14(a), (c), redesignated
subsec. (d) as (¢) and inserted ¢, officers, or employees’’
after ‘“‘Directors’ in heading and text. Former subsec.
(c) redesignated (b).

Subsec. (d). Pub. L. 95-283, §14(b), (c), redesignated
subsec. (e) as (d), inserted provisions authorizing SIPC
to prescribe necessary and proper minimal require-
ments for providing public notice of membership by a
member of SIPC in SIPC, and struck out provisions au-
thorizing rules by SIPC to implement advertising re-
quirements. Former subsec. (d) redesignated (c).

Subsecs. (e) to (h). Pub. L. 95-283, §14(c), redesignated
subsecs. (e) to (h) as (d) to (g), respectively.

§ 78lll. Definitions

For purposes of this chapter, including the ap-
plication of the Bankruptcy Act to a liquidation
proceeding:

(1) Commission

The term ‘“‘Commission” means the Securi-
ties and Exchange Commission.

(2) Customer
(A) In general

The term ‘‘customer” of a debtor means
any person (including any person with whom
the debtor deals as principal or agent) who
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has a claim on account of securities re-
ceived, acquired, or held by the debtor in the
ordinary course of its business as a broker or
dealer from or for the securities accounts of
such person for safekeeping, with a view to
sale, to cover consummated sales, pursuant
to purchases, as collateral, security, or for
purposes of effecting transfer.

(B) Included persons

The term ‘‘customer’” includes—

(i) any person who has deposited cash
with the debtor for the purpose of pur-
chasing securities;

(ii) any person who has a claim against
the debtor for cash, securities, futures con-
tracts, or options on futures contracts re-
ceived, acquired, or held in a portfolio
margining account carried as a securities
account pursuant to a portfolio margining
program approved by the Commission; and

(iii) any person who has a claim against
the debtor arising out of sales or conver-
sions of such securities.

(C) Excluded persons

The term ‘‘customer’ does not include any
person, to the extent that—

(i) the claim of such person arises out of
transactions with a foreign subsidiary of a
member of SIPC; or

(ii) such person has a claim for cash or
securities which by contract, agreement,
or understanding, or by operation of law,
is part of the capital of the debtor, or is
subordinated to the claims of any or all
creditors of the debtor, notwithstanding
that some ground exists for declaring such
contract, agreement, or understanding
void or voidable in a suit between the
claimant and the debtor.

(3) Customer name securities

The term ‘‘customer name securities’” means
securities which were held for the account of
a customer on the filing date by or on behalf
of the debtor and which on the filing date were
registered in the name of the customer, or
were in the process of being so registered pur-
suant to instructions from the debtor, but
does not include securities registered in the
name of the customer which, by endorsement
or otherwise, were in negotiable form.

(4) Customer property

The term ‘‘customer property’” means cash
and securities (except customer name securi-
ties delivered to the customer) at any time re-
ceived, acquired, or held by or for the account
of a debtor from or for the securities accounts
of a customer, and the proceeds of any such
property transferred by the debtor, including
property unlawfully converted. The term ‘‘cus-
tomer property’’ includes—

(A) securities held as property of the debt-
or to the extent that the inability of the
debtor to meet its obligations to customers
for their net equity claims based on securi-
ties of the same class and series of an issuer
is attributable to the debtor’s noncompli-
ance with the requirements of section
780(c)(3) of this title and the rules prescribed
under such section;
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(B) resources provided through the use or
realization of customers’ debit cash balances
and other customer-related debit items as
defined by the Commission by rule;

(C) any cash or securities apportioned to
customer property pursuant to section
78fff(d) of this title;

(D) in the case of a portfolio margining ac-
count of a customer that is carried as a secu-
rities account pursuant to a portfolio mar-
gining program approved by the Commis-
sion, a futures contract or an option on a fu-
tures contract received, acquired, or held by
or for the account of a debtor from or for
such portfolio margining account, and the
proceeds thereof; and

(B) any other property of the debtor which,
upon compliance with applicable laws, rules,
and regulations, would have been set aside
or held for the benefit of customers, unless
the trustee determines that including such
property within the meaning of such term
would not significantly increase customer
property.

(5) Debtor

The term ‘‘debtor’” means a member of SIPC
with respect to whom an application for a pro-
tective decree has been filed under section
T8eee(a)(3) of this title or a direct payment
procedure has been instituted under section
78fff-4(b) of this title.

(6) Examining authority

The term ‘‘examining authority” means,
with respect to any member of SIPC (A) the
self-regulatory organization which inspects or
examines such member of SIPC, or (B) the
Commission if such member of SIPC is not a
member of or participant in any self-regu-
latory organization or if the Commission has
designated itself examining authority for such
member pursuant to section 78iii(c) of this
title.

(7) Filing date

The term ‘‘filing date’” means the date on
which an application for a protective decree is
filed under section 78eee(a)(3) of this title, ex-
cept that—

(A) if a petition under title 11 concerning
the debtor was filed before such date, the
term ‘‘filing date’ means the date on which
such petition was filed;

(B) if the debtor is the subject of a pro-
ceeding pending in any court or before any
agency of the United States or any State in
which a receiver, trustee, or liquidator for
such debtor has been appointed and such
proceeding was commenced before the date
on which such application was filed, the
term ‘‘filing date” means the date on which
such proceeding was commenced; or

(C) if the debtor is the subject of a direct
payment procedure or was the subject of a
direct payment procedure discontinued by
SIPC pursuant to section 78fff-4(f) of this
title, the term ‘‘filing date” means the date
on which notice of such direct payment pro-
cedure was published under section 78fff—4(b)
of this title.
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(8) Foreign subsidiary

The term ‘‘foreign subsidiary’” means any
subsidiary of a member of SIPC which has its
principal place of business in a foreign country
or which is organized under the laws of a for-
eign country.

(9) Gross revenues from the securities business

The term ‘‘gross revenues from the securi-
ties business’ means the sum of (but without
duplication)—

(A) commissions earned in connection with
transactions in securities effected for cus-
tomers as agent (net of commissions paid to
other brokers and dealers in connection with
such transactions) and markups with respect
to purchases or sales of securities as prin-
cipal;

(B) charges for executing or clearing trans-
actions in securities for other brokers and
dealers;

(C) the net realized gain, if any, from prin-
cipal transactions in securities in trading
accounts;

(D) the net profit, if any, from the man-
agement of or participation in the under-
writing or distribution of securities;

(E) interest earned on customers’ securi-
ties accounts;

(F) fees for investment advisory services
(except when rendered to one or more reg-
istered investment companies or insurance
company separate accounts) or account su-
pervision with respect to securities;

(G) fees for the solicitation of proxies with
respect to, or tenders or exchanges of, secu-
rities;

(H) income from service charges or other
surcharges with respect to securities;

(I) except as otherwise provided by rule of
the Commission, dividends and interest re-
ceived on securities in investment accounts
of the broker or dealer;

(J) fees in connection with put, call, and
other option transactions in securities;

(K) commissions earned from transactions
in (i) certificates of deposit, and (ii) Treas-
ury bills, bankers acceptances, or commer-
cial paper which have a maturity at the
time of issuance of not exceeding nine
months, exclusive of days of grace, or any
renewal thereof, the maturity of which is
likewise limited, except that SIPC shall by
bylaw include in the aggregate of gross reve-
nues only an appropriate percentage of such
commissions based on SIPC’s loss experience
with respect to such instruments over at
least the preceding five years; and

(L) fees and other income from such other
categories of the securities business as SIPC
shall provide by bylaw.

Such term includes revenues earned by a
broker or dealer in connection with a trans-
action in the portfolio margining account of a
customer carried as securities accounts pursu-
ant to a portfolio margining program approved
by the Commission. Such term does not in-
clude revenues received by a broker or dealer
in connection with the distribution of shares
of a registered open end investment company
or unit investment trust or revenues derived
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by a broker or dealer from the sale of variable
annuities or from the conduct of the business
of insurance.

(10) Liquidation proceeding

The term ‘‘liquidation proceeding’ means
any proceeding for the liquidation of a debtor
under this chapter in which a trustee has been
appointed under section 78eee(b)(3) of this
title.

(11) Net equity

The term ‘‘net equity” means the dollar
amount of the account or accounts of a cus-
tomer, to be determined by—

(A) calculating the sum which would have
been owed by the debtor to such customer if
the debtor had liquidated, by sale or pur-
chase on the filing date—

(i) all securities positions of such cus-
tomer (other than customer name securi-
ties reclaimed by such customer); and

(ii) all positions in futures contracts and
options on futures contracts held in a port-
folio margining account carried as a secu-
rities account pursuant to a portfolio mar-
gining program approved by the Commis-
sion, including all property collateralizing
such positions, to the extent that such
property is not otherwise included herein;
minus

(B) any indebtedness of such customer to
the debtor on the filing date; plus

(C) any payment by such customer of such
indebtedness to the debtor which is made
with the approval of the trustee and within
such period as the trustee may determine
(but in no event more than sixty days after
the publication of notice under section
78fff-2(a) of this title).

A claim for a commodity futures contract re-
ceived, acquired, or held in a portfolio mar-
gining account pursuant to a portfolio mar-
gining program approved by the Commission
or a claim for a security futures contract,
shall be deemed to be a claim with respect to
such contract as of the filing date, and such
claim shall be treated as a claim for cash. In
determining net equity under this paragraph,
accounts held by a customer in separate ca-
pacities shall be deemed to be accounts of sep-
arate customers.

(12) Persons registered as brokers or dealers

The term ‘‘persons registered as brokers or
dealers’ includes any person who is a member
of a national securities exchange other than a
government securities broker or government
securities dealer registered under section
780-5(a)(1)(A) of this title.

(13) Protective decree

The term ‘‘protective decree’” means a de-
cree, issued by a court upon application of
SIPC under section 78eee(a)(3) of this title,
that the customers of a member of SIPC are in
need of the protection provided under this
chapter.

(14) Security

The term ‘‘Security’ means any note, stock,
treasury stock, bond, debenture, evidence of
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indebtedness, any collateral trust certificate,
preorganization certificate or subscription,
transferable share, voting trust certificate,
certificate of deposit, certificate of deposit for
a security, or any security future as that term
is defined in section 78c(a)(55)(A) of this title,
any investment contract or certificate of in-
terest or participation in any profit-sharing
agreement or in any oil, gas, or mineral roy-
alty or lease (if such investment contract or
interest is the subject of a registration state-
ment with the Commission pursuant to the
provisions of the Securities Act of 1933 [15
U.S.C. T7a et seq.]), any put, call, straddle, op-
tion, or privilege on any security, or group or
index of securities (including any interest
therein or based on the value thereof), or any
put, call, straddle, option, or privilege entered
into on a national securities exchange relating
to foreign currency, any certificate of interest
or participation in, temporary or interim cer-
tificate for, receipt for, guarantee of, or war-
rant or right to subscribe to or purchase or
sell any of the foregoing, and any other instru-
ment commonly known as a security. Except
as specifically provided above, the term ‘‘secu-
rity”’ does not include any currency, or any
commodity or related contract or futures con-
tract, or any warrant or right to subscribe to
or purchase or sell any of the foregoing.

(Pub. L. 91-598, §16, formerly §12, Dec. 30, 1970, 84
Stat. 1656; renumbered §16 and amended Pub. L.
95-283, §§9, 15, May 21, 1978, 92 Stat. 260, 271; Pub.
L. 95-598, title III, §308(0), Nov. 6, 1978, 92 Stat.
2676; Pub. L. 97-303, § 7, Oct. 13, 1982, 96 Stat. 1410;
Pub. L. 100-181, title VIII, §802, Dec. 4, 1987, 101
Stat. 1265; Pub. L. 106-554, §1(a)(5) [title II,
§203(d)(1)], Dec. 21, 2000, 114 Stat. 2763, 2763A-424;
Pub. L. 111-203, title IX, §983(b), July 21, 2010, 124
Stat. 1931.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in provision preceding par.
(1), and in pars. (10) and (13), was in the original ‘‘this
Act”, meaning Pub. L. 91-598, Dec. 30, 1970, 84 Stat. 1636.
For complete classification of this Act to the Code, see
Tables.

The Bankruptcy Act, referred to in provision pre-
ceding par. (1), is act July 1, 1898, ch. 541, 30 Stat. 544,
which was classified generally to former Title 11, Bank-
ruptcy. The Act was repealed effective Oct. 1, 1979, by
Pub. L. 95-598, §§401(a), 402(a), Nov. 6, 1978, 92 Stat. 2682,
section 101 of which enacted revised Title 11.

The Securities Act of 1933, referred to in par. (14), is
act May 27, 1933, ch. 38, title I, 48 Stat. 74, which is clas-
sified generally to subchapter I (§77a et seq.) of chapter
2A of this title. For complete classification of this Act
to the Code, see section 77a of this title and Tables.

AMENDMENTS

2010—Par. (2). Pub. L. 111-203, §983(b)(1), added par. (2)
and struck out former par. (2) which defined ‘‘cus-
tomer’’.

Par. (4)(D), (E). Pub. L. 111-203, §983(b)(2), added sub-
par. (D) and redesignated former subpar. (D) as (E).

Par. (9). Pub. L. 111-203, §983(b)(3), in concluding pro-
visions, inserted ‘‘includes revenues earned by a broker
or dealer in connection with a transaction in the port-
folio margining account of a customer carried as secu-
rities accounts pursuant to a portfolio margining pro-
gram approved by the Commission. Such term’’ before
““‘does not include”’.
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Par. (11). Pub. L. 111-203, §983(b)(4)(B), in concluding
provisions, substituted ‘“A claim for a commodity fu-
tures contract received, acquired, or held in a portfolio
margining account pursuant to a portfolio margining
program approved by the Commission or a claim for a
security futures contract, shall be deemed to be a claim
with respect to such contract as of the filing date, and
such claim shall be treated as a claim for cash. In de-
termining”’ for “In determining’’.

Par. (11)(A). Pub. L. 111-203, §983(b)(4)(A), substituted
“‘by sale or purchase on the filing date—’’ for ‘‘by sale
or purchase on the filing date, all securities positions
of such customer (other than customer name securities
reclaimed by such customer); minus” and added cls. (i)
and (ii).

2000—Par. (14). Pub. L. 106-5564 inserted ‘‘or any secu-
rity future as that term is defined in section
78c(a)(bb)(A) of this title,” after ‘“‘certificate of deposit
for a security,”.

1987—Par. (12). Pub. L. 100-181 inserted ‘‘other than a
government securities broker or government securities
dealer registered under section 780-5(a)(1)(A) of this
title”.

1982—Par. (14). Pub. L. 97-303 inserted ‘‘any put, call,
straddle, option, or privilege on any security, or group
or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle,
option, or privilege entered into on a national securi-
ties exchange relating to foreign currency,” after ‘‘the
Securities Act of 1933 [15 U.S.C.A. §77a et seq.]),” and
substituted ‘‘Except as specifically provided above, the
term ‘security’ does not include’ for ‘‘The term ‘secu-
rity’ does not include”’.

1978—Par. (1). Pub. L. 95-598, §308(0)(1), (3), struck out
par. (1) definition of ‘“‘Bankruptcy Act” and redesig-
nated par. (2) as (1).

Pars. (2) to (6). Pub. L. 95-598, §309(0)(3), redesignated
pars. (3) to (7) as (2) to (6), respectively. Former par. (2)
redesignated (1).

Par. (7). Pub. L. 95-598, §308(0)(2), (3), redesignated
par. (8) as (7) and substituted in subpar. (A) “if a peti-
tion under title 11 concerning the debtor was filed be-
fore such date’ for ‘‘if a petition was filed before such
date by or against the debtor under the Bankruptcy
Act, or under chapter X or XI of such Act, as now in ef-
fect or as amended from time to time’’. Former par. (7)
redesignated (6).

Pars. (8) to (15). Pub. L. 95-598, §308(0)(3), redesignated
pars. (9) to (15) as (8) to (14), respectively. Former par.
(8) redesignated (7).

Pub. L. 95-283 in introductory text inserted require-
ment for applicability of terms to a liquidation pro-
ceeding involving the Bankruptcy Act, in par. (1) head-
ing substituted ‘‘Bankruptcy Act’ for ‘‘Self-regulatory
organization”, and in text substituted provisions defin-
ing such terms, in par. (2) heading substituted ‘‘Com-
mission” for ‘‘Financial responsibility rules’’, and in
text substituted provisions defining such terms, in par.
(3) heading substituted ‘‘Customer’ for ‘‘Examining au-
thority’”’, and in text substituted provisions defining
such terms, and added pars. (4) to (15).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment of section by Pub. L. 95-598 effective Oct.
1, 1979, see section 402(a) of Pub. L. 95-598, set out as an
Effective Date note preceding section 101 of Title 11,
Bankruptcy.
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CHAPTER 2C—PUBLIC UTILITY HOLDING
COMPANIES

§§79 to 79z-6. Repealed. Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974

Section 79, acts Aug. 26, 1935, ch. 687, title I, §36, for-
merly §33, 49 Stat. 838; renumbered §35, Pub. L. 102-486,
title VII, §711, Oct. 24, 1992, 106 Stat. 2905; renumbered
§36, Pub. L. 104-104, title I, §103, Feb. 8, 1996, 110 Stat.
81, provided that this chapter could be cited as the
“Public Utility Holding Company Act of 1935,

Section 79a, act Aug. 26, 1935, ch. 687, title I, §1, 49
Stat. 803, related to necessity for control of holding
companies and set forth policy of chapter.

Section 79b, act Aug. 26, 1935, ch. 687, title I, §2, 49
Stat. 804, defined terms.

Section 79c¢c, act Aug. 26, 1935, ch. 687, title I, §3, 49
Stat. 810, related to exemption of holding companies
from provisions of chapter.

Section 79d, act Aug. 26, 1935, ch. 687, title I, §4, 49
Stat. 812, related to transactions by unregistered hold-
ing companies.

Section 79e, act Aug. 26, 1935, ch. 687, title I, §5, 49
Stat. 812, related to registration of holding companies.

Section 79f, act Aug. 26, 1935, ch. 687, title I, §6, 49
Stat. 814, related to unlawful transactions by registered
companies.

Section 79g, act Aug. 26, 1935, ch. 687, title I, §7, 49
Stat. 815, related to declarations by registered compa-
nies in respect to security transactions.

Section 79h, acts Aug. 26, 1935, ch. 687, title I, §8, 49
Stat. 817; Pub. L. 100-181, title IV, §401, Dec. 4, 1987, 101
Stat. 1259, related to acquisition of interest in electric
and gas companies serving the same territory.

Section 79i, act Aug. 26, 1935, ch. 687, title I, §9, 49
Stat. 817, prohibited acquisition of securities and util-
ity assets and other interests prior to approval.

Section 79j, act Aug. 26, 1935, ch. 687, title I, §10, 49
Stat. 818, related to approval of acquisition of securi-
ties and utility assets and other interests.

Section 79k, acts Aug. 26, 1935, ch. 687, title I, §11, 49
Stat. 820; Pub. L. 95-598, title III, §309, Nov. 6, 1978, 92
Stat. 2676, related to simplification of holding company
systems.

Section 79/, act Aug. 26, 1935, ch. 687, title I, §12, 49
Stat. 823, related to intercompany and other trans-
actions relating to registered companies.

Section 79m, act Aug. 26, 1935, ch. 687, title I, §13, 49
Stat. 825, related to service, sales, and construction
contracts.

Section 79n, act Aug. 26, 1935, ch. 687, title I, §14, 49
Stat. 827, related to periodic and other reports.

Section 790, act Aug. 26, 1935, ch. 687, title I, §15, 49
Stat. 828, related to keeping of accounts and records.

Section 79p, act Aug. 26, 1935, ch. 687, title I, §16, 49
Stat. 829, related to penalty for misleading statements
and rights and remedies in addition to those under
other laws.

Section 79q, act Aug. 26, 1935, ch. 687, title I, §17, 49
Stat. 830, related to officers and directors of registered
holding companies.

Section 79r, acts Aug. 26, 1935, ch. 687, title I, §18, 49
Stat. 831; June 25, 1936, ch. 804, 49 Stat. 1921; June 25,
1948, ch. 646, §32(b), 62 Stat. 991; May 24, 1949, ch. 139,
§127, 63 Stat. 107; Pub. L. 91452, title II, §214, Oct. 15,
1970, 84 Stat. 929; Pub. L. 100-181, title IV, §402, Dec. 4,
1987, 101 Stat. 1259, related to investigations, injunc-
tions, and enforcement of law.

Section 79s, act Aug. 26, 1935, ch. 687, title I, §19, 49
Stat. 832, related to hearings before Securities and Ex-
change Commission.

Section 79t, act Aug. 26, 1935, ch. 687, title I, §20, 49
Stat. 833, related to rules, regulations, and orders to
carry out provisions of chapter.

Section T9u, act Aug. 26, 1935, ch. 687, title I, §21, 49
Stat. 834, related to effect of chapter on other laws.

Section 79v, act Aug. 26, 1935, ch. 687, title I, §22, 49
Stat. 834, related to public disclosure of information
filed with Securities and Exchange Commission.
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