
Page 1657 TITLE 15—COMMERCE AND TRADE § 1845

(1) the Board finds that (A) the loan is need-
ed to enable the borrower to continue to fur-
nish goods or services and failure to meet this 
need would adversely and seriously affect the 
economy of or employment in the Nation or 
any region thereof, (B) credit is not otherwise 
available to the borrower under reasonable 
terms or conditions, and (C) the prospective 
earning power of the borrower, together with 
the character and value of the security 
pledged, furnish reasonable assurance that it 
will be able to repay the loan within the time 
fixed, and afford reasonable protection to the 
United States; and 

(2) the lender certifies that it would not 
make the loan without such guarantee. 

(b) Term of loans; renewal 

Loans guaranteed under this chapter shall be 
payable in not more than five years, but may be 
renewable for not more than an additional three 
years. 

(c) Interest rates, determination; guarantee fee 

(1) Loans guaranteed under this chapter shall 
bear interest payable to the lending institutions 
at rates determined by the Board taking into ac-
count the reduction in risk afforded by the loan 
guarantee and rates charged by lending institu-
tions on otherwise comparable loans. 

(2) The Board shall prescribe and collect a 
guarantee fee in connection with each loan 
guaranteed under this chapter. Such fee shall re-
flect the Government’s administrative expense 
in making the guarantee and the risk assumed 
by the Government and shall not be less than an 
amount which, when added to the amount of in-
terest payable to the lender of such loan, pro-
duces a total charge appropriate for loan agree-
ments of comparable risk and maturity if sup-
plied by the normal capital markets. 

(Pub. L. 92–70, § 4, Aug. 9, 1971, 85 Stat. 178.) 

§ 1844. Security for loan guarantees 

In negotiating a loan guarantee under this 
chapter, the Board shall make every effort to ar-
range that the payment of the principal of and 
interest on any plan guaranteed shall be secured 
by sufficient property of the enterprise to 
collateralize fully the amount of the loan guar-
antee. 

(Pub. L. 92–70, § 5, Aug. 9, 1971, 85 Stat. 179.) 

§ 1845. Requirements applicable to loan guaran-
tees 

(a) Stock dividends or other payments, prohibi-
tion; waiver 

A guarantee agreement made under this chap-
ter with respect to an enterprise shall require 
that while there is any principal or interest re-
maining unpaid on a guaranteed loan to that en-
terprise the enterprise may not—

(1) declare a dividend on its common stock; 
or 

(2) make any payment on its other indebted-
ness to a lender whose loan has been guaran-
teed under this chapter.

The Board may waive either or both of the re-
quirements set forth in this subsection, as speci-

fied in the guarantee agreement covering a loan 
to any particular enterprise, if it determines 
that such waiver is not inconsistent with the 
reasonable protection of the interests of the 
United States under the guarantee. 

(b) Managerial changes 

If the Board determines that the inability of 
an enterprise to obtain credit without a guar-
antee under this chapter is the result of a fail-
ure on the part of management to exercise rea-
sonable business prudence in the conduct of the 
affairs of the enterprise, the Board shall require 
before guaranteeing any loan to the enterprise 
that the enterprise make such management 
changes as the Board deems necessary to give 
the enterprise a sound managerial base. 

(c) Financial statement; access to documents 

A guarantee of a loan to any enterprise shall 
not be made under this chapter unless—

(1) the Board has received an audited finan-
cial statement of the enterprise; and 

(2) the enterprise permits the Board to have 
the same access to its books and other docu-
ments as the Board would have under section 
1846 of this title in the event the loan is guar-
anteed. 

(d) Exhaustion of remedies 

No payment shall be made or become due 
under a guarantee entered into under this chap-
ter unless the lender has exhausted any rem-
edies which it may have under the guarantee 
agreement. 

(e) Protective provisions; advances 

(1) Prior to making any guarantee under this 
chapter, the Board shall satisfy itself that the 
underlying loan agreement on which the guar-
antee is sought contains all the affirmative and 
negative covenants and other protective provi-
sions which are usual and customary in loan 
agreements of a similar kind, including previous 
loan agreements between the lender and the bor-
rower, and that it cannot be amended, or any 
provisions waived, without the Board’s prior 
consent. 

(2) On each occasion when the borrower seeks 
an advance under the loan agreement, the guar-
antee authorized by this chapter shall be in 
force as to the funds advanced only if—

(A) the lender gives the Board at least ten 
days’ notice in writing of its intent to provide 
the borrower with funds pursuant to the loan 
agreement; 

(B) the lender certifies to the Board before 
an advance is made that, as of the date of the 
notice provided for in subparagraph (A), the 
borrower is not in default under the loan 
agreement: Provided, That if a default has oc-
curred the lender shall report the facts and 
circumstances relating thereto to the Board 
and the Board may expressly and in writing 
waive such default in any case where it deter-
mines that such waiver is not inconsistent 
with the reasonable protection of the interests 
of the United States under the guarantee; and 

(C) the borrower provides the Board with a 
plan setting forth the expenditures for which 
the advance will be used and the period during 
which the expenditures will be made, and, 
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upon the expiration of such periods, reports to 
the Board any instances in which amounts ad-
vanced have not been expended in accordance 
with the plan. 

(f) Loan security, priority; collateral 

(1) A guarantee agreement made under this 
chapter shall contain a requirement that as be-
tween the Board and the lender, the Board shall 
have a priority with respect to, and to the ex-
tent of, the lender’s interest in any collateral 
securing the loan and any earlier outstanding 
loans. The Board shall take all steps necessary 
to assure such priority against any other per-
sons. 

(2) As used in paragraph (1) of this subsection, 
the term ‘‘collateral’’ includes all assets pledged 
under loan agreements and, if appropriate in the 
opinion of the Board, all sums of the borrower 
on deposit with the lender and subject to offset 
under section 68 of the Bankruptcy Act. 

(Pub. L. 92–70, § 6, Aug. 9, 1971, 85 Stat. 179.)

Editorial Notes 

REFERENCES IN TEXT 

Section 68 of the Bankruptcy Act, referred to in sub-

sec. (f)(2), was classified to section 108 of former Title 

11, Bankruptcy. The Bankruptcy Act was repealed ef-

fective Oct. 1, 1979, by Pub. L. 95–598, §§ 401(a), 402(a), 

Nov. 6, 1978, 92 Stat. 2682, section 101 of which enacted 

revised Title 11. See sections 502(b)(3) and 553 of Title 

11. 

§ 1846. Powers and duties 

(a) Board; inspection of documents; disapproval 
of certain transactions 

The Board is authorized to inspect and copy 
all accounts, books, records, memoranda, cor-
respondence, and other documents of any enter-
prise which has received financial assistance 
under this chapter concerning any matter which 
may bear upon (1) the ability of such enterprise 
to repay the loan within the time fixed therefor; 
(2) the interests of the United States in the 
property of such enterprise; and (3) the assur-
ance that there is reasonable protection to the 
United States. The Board is authorized to dis-
approve any transaction of such enterprise in-
volving the disposition of its assets which may 
affect the repayment of a loan that has been 
guaranteed pursuant to the provisions of this 
chapter. 

(b) Government Accountability Office; audit; re-
port to Board and Congress 

The Government Accountability Office shall 
make a detailed audit of all accounts, books, 
records, and transactions of any borrower with 
respect to which an application for a loan guar-
antee is made under this chapter. The Govern-
ment Accountability Office shall report the re-
sults of such audit to the Board and to the Con-
gress. 

(Pub. L. 92–70, § 7, Aug. 9, 1971, 85 Stat. 180; Pub. 
L. 108–271, § 8(b), July 7, 2004, 118 Stat. 814.)

Editorial Notes 

AMENDMENTS 

2004—Subsec. (b). Pub. L. 108–271 substituted ‘‘Govern-

ment Accountability Office’’ for ‘‘General Accounting 

Office’’ in two places. 

§ 1847. Maximum obligation 

The maximum obligation of the Board under 
all outstanding loans guaranteed by it shall not 
exceed at any time $250,000,000. 

(Pub. L. 92–70, § 8, Aug. 9, 1971, 85 Stat. 181.) 

§ 1848. Emergency loan guarantee fund 

(a) Establishment; use; investment 

There is established in the Treasury an emer-
gency loan guarantee fund to be administered by 
the Board. The fund shall be used for the pay-
ment of the expenses of the Board and for the 
purpose of fulfilling the Board’s obligations 
under this chapter. Moneys in the fund not need-
ed for current operations may be invested in di-
rect obligations of, or obligations that are fully 
guaranteed as to principal and interest by, the 
United States or any agency thereof. 

(b) Guarantee fee; deposits in fund 

The Board shall prescribe and collect a guar-
antee fee in connection with each loan guaran-
teed by it under this chapter. Sums realized 
from such fees shall be deposited in the emer-
gency loan guarantee fund. 

(c) Payments; issuance of notes or other obliga-
tions when fund moneys insufficient: forms 
and denominations, maturities, terms and 
conditions, interest rate; public debt trans-
action 

Payments required to be made as a con-
sequence of any guarantee by the Board shall be 
made from the emergency loan guarantee fund. 
In the event that moneys in the fund are insuffi-
cient to make such payments, in order to dis-
charge its responsibilities, the Board is author-
ized to issue to the Secretary of the Treasury 
notes or other obligations in such forms and de-
nominations, bearing such maturities, and sub-
ject to such terms and conditions as may be pre-
scribed by the Board with the approval of the 
Secretary of the Treasury. Such notes or other 
obligations shall bear interest at a rate deter-
mined by the Secretary of the Treasury, taking 
into consideration the current average market 
yield on outstanding marketable obligations of 
the United States of comparable maturities dur-
ing the month preceding the issuance of the 
notes or other obligations. The Secretary of the 
Treasury is authorized and directed to purchase 
any notes and other obligations issued here-
under and for that purpose he is authorized to 
use as a public debt transaction the proceeds 
from the sale of any securities issued under 
chapter 31 of title 31 and the purposes for which 
securities may be issued under that chapter are 
extended to include any purchase of such notes 
and obligations. 

(Pub. L. 92–70, § 9, Aug. 9, 1971, 85 Stat. 181.)

Editorial Notes 

CODIFICATION 

In subsec. (c), ‘‘chapter 31 of title 31’’ and ‘‘that chap-

ter’’ substituted for ‘‘the Second Liberty Bond Act, as 

amended,’’ and ‘‘that Act’’, respectively, on authority 

of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the 

first section of which enacted Title 31, Money and Fi-

nance. 
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