§5302

The terms ‘‘Indian tribe,” ‘‘tribal officials,” and
‘“‘policies that have tribal implications’ as used in this
memorandum are as defined in Executive Order 13175.

The Director of the OMB is hereby authorized and di-
rected to publish this memorandum in the Federal Reg-
ister.

This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, or enti-
ties, its officers, employees, or agents, or any other
person. Executive departments and agencies shall carry
out the provisions of this memorandum to the extent
permitted by law and consistent with their statutory
and regulatory authorities and their enforcement
mechanisms.

BARACK OBAMA.

TRIBAL CONSULTATION AND STRENGTHENING NATION-TO-
NATION RELATIONSHIPS

Memorandum of President of the United States, Jan.
26, 2021, 86 F.R. 7491, provided:

Memorandum for the Heads of Executive Depart-
ments and Agencies

American Indian and Alaska Native Tribal Nations
are sovereign governments recognized under the Con-
stitution of the United States, treaties, statutes, Exec-
utive Orders, and court decisions. It is a priority of my
Administration to make respect for Tribal sovereignty
and self-governance, commitment to fulfilling Federal
trust and treaty responsibilities to Tribal Nations, and
regular, meaningful, and robust consultation with Trib-
al Nations cornerstones of Federal Indian policy. The
United States has made solemn promises to Tribal Na-
tions for more than two centuries. Honoring those com-
mitments is particularly vital now, as our Nation faces
crises related to health, the economy, racial justice,
and climate change—all of which disproportionately
harm Native Americans. History demonstrates that we
best serve Native American people when Tribal govern-
ments are empowered to lead their communities, and
when Federal officials speak with and listen to Tribal
leaders in formulating Federal policy that affects Trib-
al Nations.

To this end, Executive Order 13175 of November 6, 2000
(Consultation and Coordination With Indian Tribal
Governments) [set out above], charges all executive de-
partments and agencies with engaging in regular,
meaningful, and robust consultation with Tribal offi-
cials in the development of Federal policies that have
Tribal implications. Tribal consultation under this
order strengthens the Nation-to-Nation relationship be-
tween the United States and Tribal Nations. The Presi-
dential Memorandum of November 5, 2009 (Tribal Con-
sultation) [set out above], requires each agency to pre-
pare and periodically update a detailed plan of action
to implement the policies and directives of Executive
Order 13175. This memorandum reaffirms the policy an-
nounced in that memorandum.

SECTION 1. Consultation. My Administration is com-
mitted to honoring Tribal sovereignty and including
Tribal voices in policy deliberation that affects Tribal
communities. The Federal Government has much to
learn from Tribal Nations and strong communication is
fundamental to a constructive relationship. Accord-
ingly, I hereby direct as follows:

(a) The head of each agency shall submit to the Di-
rector of the Office of Management and Budget (OMB),
within 90 days of the date of this memorandum [Jan. 26,
2021], a detailed plan of actions the agency will take to
implement the policies and directives of Executive
Order 13175. The plan shall be developed after consulta-
tion by the agency with Tribal Nations and Tribal offi-
cials as defined in Executive Order 13175.

(b) Each agency’s plan and subsequent reports shall
designate an appropriate agency official to coordinate
implementation of the plan and preparation of progress
reports required by this memorandum. These officials
shall submit reports to the Assistant to the President
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for Domestic Policy (APDP) and the Director of OMB,
who will review agency plans and subsequent reports
for consistency with the policies and directives of Exec-
utive Order 13175.

(c) The head of each agency shall submit to the Direc-
tor of OMB, within 270 days of the date of this memo-
randum, and annually thereafter, a progress report on
the status of each action included in the agency’s plan,
together with any proposed updates to its plan.

(d) The Director of OMB, in coordination with the
APDP, shall submit to the President, within 1 year
from the date of this memorandum, a report on the im-
plementation of Executive Order 13175 across the execu-
tive branch based on the review of agency plans and
progress reports. Recommendations for improving the
plans and making the Tribal consultation process more
effective, if any, should be included in this report.

SEC. 2. Definitions. The terms ‘Tribal officials,”
‘‘policies that have Tribal implications,” and ‘‘agency’’
as used in this memorandum are as defined in Execu-
tive Order 13175.

SEC. 3. General Provisions. (a) Nothing in this memo-
randum shall be construed to impair or otherwise af-
fect:

(i) the authority granted by law to an executive de-
partment or agency, or the head thereof; or

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals.

(b) This memorandum shall be implemented con-
sistent with applicable law and subject to the avail-
ability of appropriations.

(¢) This memorandum is not intended to, and does
not, create any right or benefit, substantive or proce-
dural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or
entities, its officers, employees, or agents, or any other
person.

SEC. 4. Publication. The Director of OMB is authorized
and directed to publish this memorandum in the Fed-
eral Register.

J.R. BIDEN, JR.

§ 5302. Congressional declaration of policy
(a) Recognition of obligation of United States

The Congress hereby recognizes the obligation
of the United States to respond to the strong ex-
pression of the Indian people for self-determina-
tion by assuring maximum Indian participation
in the direction of educational as well as other
Federal services to Indian communities so as to
render such services more responsive to the
needs and desires of those communities.

(b) Declaration of commitment

The Congress declares its commitment to the
maintenance of the Federal Government’s
unique and continuing relationship with, and re-
sponsibility to, individual Indian tribes and to
the Indian people as a whole through the estab-
lishment of a meaningful Indian self-determina-
tion policy which will permit an orderly transi-
tion from the Federal domination of programs
for, and services to, Indians to effective and
meaningful participation by the Indian people in
the planning, conduct, and administration of
those programs and services. In accordance with
this policy, the United States is committed to
supporting and assisting Indian tribes in the de-
velopment of strong and stable tribal govern-
ments, capable of administering quality pro-
grams and developing the economies of their re-
spective communities.

(c) Declaration of national goal

The Congress declares that a major national
goal of the United States is to provide the quan-



Page 699

tity and quality of educational services and op-
portunities which will permit Indian children to
compete and excel in the life areas of their
choice, and to achieve the measure of self-deter-
mination essential to their social and economic
well-being.

(Pub. L. 93-638, §3, Jan. 4, 1975, 88 Stat. 2203; Pub.
L. 100472, title I, §102, Oct. 5, 1988, 102 Stat.
2285.)

Editorial Notes
CODIFICATION

Section was formerly classified to section 450a of this
title prior to editorial reclassification and renumbering
as this section.

AMENDMENTS

1988—Subsec. (b). Pub. L. 100472 added subsec. (b) and
struck out former subsec. (b) which read as follows:
“The Congress declares its commitment to the mainte-
nance of the Federal Government’s unique and con-
tinuing relationship with and responsibility to the In-
dian people through the establishment of a meaningful
Indian self-determination policy which will permit an
orderly transition from Federal domination of pro-
grams for and services to Indians to effective and
meaningful participation by the Indian people in the
planning, conduct, and administration of those pro-
grams and services.”

§5303. Tribal and Federal advisory committees

Notwithstanding any other provision of law
(including any regulation), the Secretary of the
Interior and the Secretary of Health and Human
Services are authorized to jointly establish and
fund advisory committees or other advisory bod-
ies composed of members of Indian tribes or
members of Indian tribes and representatives of
the Federal Government to ensure tribal partici-
pation in the implementation of the Indian Self-
Determination and Education Assistance Act
(Public Law 93-638) [25 U.S.C. 5301 et seq.].

(Pub. L. 101-644, title II, §204, as added Pub. L.
103-435, §22(b), Nov. 2, 1994, 108 Stat. 4575.)

Editorial Notes
REFERENCES IN TEXT

The Indian Self-Determination and Education Assist-
ance Act, referred to in text, is Pub. L. 93-638, Jan. 4,
1975, 88 Stat. 2203, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 5301 of
this title and Tables.

CODIFICATION

Section was enacted as part of the Indian Self-Deter-
mination and Education Assistance Act Amendments
of 1990, and not as part of the Indian Self-Determina-
tion and Education Assistance Act which comprises
this chapter.

Section was formerly classified to section 450a-1 of
this title prior to editorial reclassification and renum-
bering as this section.

§ 5304. Definitions

For purposes of this chapter, the term—

(a) ‘‘construction programs’® means pro-
grams for the planning, design, construction,
repair, improvement, and expansion of build-
ings or facilities, including, but not limited to,
housing, law enforcement and detention facili-
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ties, sanitation and water systems, roads,
schools, administration and health facilities,
irrigation and agricultural work, and water
conservation, flood control, or port facilities;

(b) ‘“‘contract funding base’” means the base
level from which contract funding needs are
determined, including all contract costs;

(c) ‘‘direct program costs’® means costs that
can be identified specifically with a particular
contract objective;

(d) ‘““Indian” means a person who is a mem-
ber of an Indian tribe;

(e) “Indian tribe” or ‘“Indian Tribe” means
any Indian tribe, band, nation, or other orga-
nized group or community, including any
Alaska Native village or regional or village
corporation as defined in or established pursu-
ant to the Alaska Native Claims Settlement
Act (85 Stat. 688) [43 U.S.C. 1601 et seq.], which
is recognized as eligible for the special pro-
grams and services provided by the United
States to Indians because of their status as In-
dians;

(f) ““indirect costs’ means costs incurred for
a common or joint purpose benefiting more
than one contract objective, or which are not
readily assignable to the contract objectives
specifically benefited without effort dispropor-
tionate to the results achieved;

(g) ‘“‘indirect cost rate’” means the rate ar-
rived at through negotiation between an In-
dian tribe or tribal organization and the ap-
propriate Federal agency;

(h) “mature contract’> means a self-deter-
mination contract that has been continuously
operated by a tribal organization for three or
more years, and for which there are no signifi-
cant and material audit exceptions in the an-
nual financial audit of the tribal organization:
Provided, That upon the request of a tribal or-
ganization or the tribal organization’s Indian
tribe for purposes of section 5321(a) of this
title, a contract of the tribal organization
which meets this definition shall be considered
to be a mature contract;

(i) ““‘Secretary’’, unless otherwise designated,
means either the Secretary of Health and
Human Services or the Secretary of the Inte-
rior or both;

(j) ‘‘self-determination contract’” means a
contract entered into under subchapter I (or a
grant or cooperative agreement used under
section 5308 of this title) between a Tribal or-
ganization and the appropriate Secretary for
the planning, conduct, and administration of
programs or services that are otherwise pro-
vided to Indian Tribes and members of Indian
Tribes pursuant to Federal law, subject to the
condition that, except as provided in section
5324(a)(3) of this title, no contract entered into
under subchapter I (or grant or cooperative
agreement used under section 5308 of this
title) shall be—

(1) considered to be a procurement con-
tract; or

(2) except as provided in section 5328(a)(1)
of this title, subject to any Federal procure-
ment law (including regulations);

(k) ‘““‘State education agency” means the
State board of education or other agency or
officer primarily responsible for supervision
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