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‘4, That: (a) subdivision (c) of Rule 6 of the Rules of
Civil Procedure for the United States District Courts
promulgated by this court on December 20, 1937, effec-
tive September 16, 1938; (b) Rule 2 of the Rules for Prac-
tice and Procedure under section 25 of An Act To
amend and consolidate the Acts respecting copyright,
approved March 4, 1909, promulgated by this court on
June 1, 1909, effective July 1, 1909; and (c¢) the Rules of
Practice in Admiralty and Maritime Cases, promul-
gated by this court on December 6, 1920, effective
March 7, 1921, as revised, amended and supplemented
be, and they hereby are, rescinded, effective July 1,
1966.”

APPENDIX OF FORMS
[Abrogated (Apr. 29, 2015, eff. Dec. 1, 2015).]

SUPPLEMENTAL RULES FOR ADMIRALTY
OR MARITIME CLAIMS AND ASSET FOR-
FEITURE ACTIONS!?

NOTES OF ADVISORY COMMITTEE ON RULES

The amendments to the Federal Rules of Civil Proce-
dure to unify the civil and admiralty procedure, to-
gether with the Supplemental Rules for Certain Admi-
ralty and Maritime Claims, completely superseded the
Admiralty Rules, effective July 1, 1966. Accordingly,
the latter were rescinded.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Since their promulgation in 1966, the Supplemental
Rules for Certain Admiralty and Maritime Claims have
preserved the special procedures of arrest and attach-
ment unique to admiralty law. In recent years, how-
ever, these Rules have been challenged as violating the
principles of procedural due process enunciated in the
United States Supreme Court’s decision in Sniadach v.
Family Finance Corp., 395 U.S. 337 (1969), and later devel-
oped in Fuentes v. Shevin, 407 U.S. 67 (1972); Mitchell v.
W. T. Grant Co., 416 U.S. 600 (1974); and North Georgia
Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975). These
Supreme Court decisions provide five basic criteria for
a constitutional seizure of property: (1) effective notice
to persons having interests in the property seized, (2)
judicial review prior to attachment, (3) avoidance of
conclusory allegations in the complaint, (4) security
posted by the plaintiff to protect the owner of the prop-
erty under attachment, and (56) a meaningful and time-
ly hearing after attachment.

Several commentators have found the Supplemental
Rules lacking on some or all five grounds. E.g., Batiza
& Partridge, The Constitutional Challenge to Maritime
Seizures, 26 Loy. L. Rev. 203 (1980); Morse, The Conflict
Between the Supreme Court Admiralty Rules and
Sniadach-Fuentes: A Collision Course?, 3 Fla. St. U.L.
Rev. 1 (1975). The federal courts have varied in their
disposition of challenges to the Supplemental Rules.
The Fourth and Fifth Circuits have affirmed the con-
stitutionality of Rule C. Amstar Corp. v. S/S Alexandros
T., 664 F.2d 904 (4th Cir. 1981); Merchants National Bank
of Mobile v. The Dredge General G. L. Gillespie, 663 F.2d
1338 (bth Cir. 1981), cert. dismissed, 456 U.S. 966 (1982).
However, a district court in the Ninth Circuit found
Rule C unconstitutional. Alyeska Pipeline Service Co. v.
The Vessel Bay Ridge, 509 F. Supp. 1115 (D. Alaska 1981),
appeal dismissed, 703 F.2d 381 (9th Cir. 1983). Rule B(1)
has received similar inconsistent treatment. The Ninth
and Eleventh Circuits have upheld its constitu-
tionality. Polar Shipping, Ltd. v. Oriental Shipping Corp.,
680 F.2d 627 (9th Cir. 1982); Schiffahartsgesellschaft
Leonhardt & Co. v. A. Bottacchi S. A. de Navegacion, 732
F.2d 15643 (11th Cir. 1984). On the other hand, a Wash-
ington district court has found it to be constitutionally
deficient. Grand Bahama Petroleum Co. v. Canadian
Transportation Agencies, Ltd., 450 F. Supp. 447 (W.D.

1Title amended April 12, 2006, effective December 1, 2006.
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Wash. 1978). The constitutionality of both rules was
questioned in Techem Chem Co. v. M/T Choyo Maru, 416
F. Supp. 960 (D. Md. 1976). Thus, there is uncertainty as
to whether the current rules prescribe constitutionally
sound procedures for guidance of courts and counsel.
See generally Note, Due Process in Admiralty Arrest and
Attachment, 56 Tex. L. Rev. 1091 (1978).

Due to the controversy and uncertainty that have
surrounded the Supplemental Rules, local admiralty
bars and the Maritime Law Association of the United
States have sought to strengthen the constitutionality
of maritime arrest and attachment by encouraging pro-
mulgation of local admiralty rules providing for
prompt post-seizure hearings. Some districts also
adopted rules calling for judicial scrutiny of applica-
tions for arrest or attachment. Nonetheless, the result
has been a lack of uniformity and continued concern
over the constitutionality of the existing practice. The
amendments that follow are intended to provide rules
that meet the requirements prescribed by the Supreme
Court and to develop uniformity in the admiralty prac-
tice.

Rule A. Scope of Rules

(1) These Supplemental Rules apply to:

(A) the procedure in admiralty and maritime
claims within the meaning of Rule 9(h) with
respect to the following remedies:

(i) maritime attachment and garnishment,

(ii) actions in rem,

(iii) possessory, petitory, and partition ac-
tions, and

(iv) actions for exoneration from or limita-
tion of liability;

(B) forfeiture actions in rem arising from a
federal statute; and

(C) the procedure in statutory condemnation
proceedings analogous to maritime actions in
rem, whether within the admiralty and mari-
time jurisdiction or not. Except as otherwise
provided, references in these Supplemental
Rules to actions in rem include such analo-
gous statutory condemnation proceedings.

(2) The Federal Rules of Civil Procedure also
apply to the foregoing proceedings except to the
extent that they are inconsistent with these
Supplemental Rules.

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Apr. 12, 2006, eff. Dec. 1, 2006.)
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Certain distinctively maritime remedies must be pre-
served in unified rules. The commencement of an ac-
tion by attachment or garnishment has heretofore been
practically unknown in federal jurisprudence except in
admiralty, although the amendment of Rule 4(e) effec-
tive July 1, 1963, makes available that procedure in ac-
cordance with state law. The maritime proceeding in
rem is unique, except as it has been emulated by stat-
ute, and is closely related to the substantive maritime
law relating to liens. Arrest of the vessel or other mari-
time property is an historic remedy in controversies
over title or right to possession, and in disputes among
co-owners over the vessel’s employment. The statutory
right to limit liability is limited to owners of vessels,
and has its own complexities. While the unified federal
rules are generally applicable to these distinctive pro-
ceedings, certain special rules dealing with them are
needed.

Arrest of the person and imprisonment for debt are
not included because these remedies are not peculiarly
maritime. The practice is not uniform but conforms to
state law. See 2 Benedict §286; 28 U.S.C., §2007; FRCP
64, 69. The relevant provisions of Admiralty Rules 2, 3,
and 4 are unnecessary or obsolete.



Rule B

No attempt is here made to compile a complete and
self-contained code governing these distinctively mari-
time remedies. The more limited objective is to carry
forward the relevant provisions of the former Rules of
Practice for Admiralty and Maritime Cases, modern-
ized and revised to some extent but still in the context
of history and precedent. Accordingly, these Rules are
not to be construed as limiting or impairing the tradi-
tional power of a district court, exercising the admi-
ralty and maritime jurisdiction, to adapt its procedures
and its remedies in the individual case, consistently
with these rules, to secure the just, speedy, and inex-
pensive determination of every action. (See Swift & Co.,
Packers v. Compania Columbiana Del Caribe, S/A, 339 U.S.
684, (1950); Rule 1). In addition, of course, the district
courts retain the power to make local rules not incon-
sistent with these rules. See Rule 83; cf. Admiralty
Rule 44.

COMMITTEE NOTES ON RULES—2006 AMENDMENT
Rule A is amended to reflect the adoption of Rule G
to govern procedure in civil forfeiture actions. Rule
G(1) contemplates application of other Supplemental
Rules to the extent that Rule G does not address an

issue. One example is the Rule E(4)(c) provision for ar-
resting intangible property.

Rule B. In Personam Actions: Attachment and
Garnishment

(1) WHEN AVAILABLE; COMPLAINT, AFFIDAVIT,
JUDICIAL AUTHORIZATION, AND PROCESS. In an in
personam action:

(a) If a defendant is not found within the dis-
trict when a verified complaint praying for at-
tachment and the affidavit required by Rule
B(1)(b) are filed, a verified complaint may con-
tain a prayer for process to attach the defend-
ant’s tangible or intangible personal prop-
erty—up to the amount sued for—in the hands
of garnishees named in the process.

(b) The plaintiff or the plaintiff’s attorney
must sign and file with the complaint an affi-
davit stating that, to the affiant’s knowledge,
or on information and belief, the defendant
cannot be found within the district. The court
must review the complaint and affidavit and,
if the conditions of this Rule B appear to exist,
enter an order so stating and authorizing proc-
ess of attachment and garnishment. The clerk
may issue supplemental process enforcing the
court’s order upon application without further
court order.

(c) If the plaintiff or the plaintiff’s attorney
certifies that exigent circumstances make
court review impracticable, the clerk must
issue the summons and process of attachment
and garnishment. The plaintiff has the burden
in any post-attachment hearing under Rule
E(4)(f) to show that exigent circumstances ex-
isted.

(d)() If the property is a vessel or tangible
property on board a vessel, the summons,
process, and any supplemental process must be
delivered to the marshal for service.

(ii) If the property is other tangible or intan-
gible property, the summons, process, and any
supplemental process must be delivered to a
person or organization authorized to serve it,
who may be (A) a marshal; (B) someone under
contract with the United States; (C) someone
specially appointed by the court for that pur-
pose; or, (D) in an action brought by the
United States, any officer or employee of the
United States.
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(e) The plaintiff may invoke state-law rem-
edies under Rule 64 for seizure of person or
property for the purpose of securing satisfac-
tion of the judgment.

(2) NOTICE TO DEFENDANT. No default judgment
may be entered except upon proof—which may
be by affidavit—that:

(a) the complaint, summons, and process of
attachment or garnishment have been served
on the defendant in a manner authorized by
Rule 4;

(b) the plaintiff or the garnishee has mailed
to the defendant the complaint, summons, and
process of attachment or garnishment, using
any form of mail requiring a return receipt; or

(c) the plaintiff or the garnishee has tried
diligently to give notice of the action to the
defendant but could not do so.

(3) ANSWER.

(a) By Garnishee. The garnishee shall serve
an answer, together with answers to any inter-
rogatories served with the complaint, within
21 days after service of process upon the gar-
nishee. Interrogatories to the garnishee may
be served with the complaint without leave of
court. If the garnishee refuses or neglects to
answer on oath as to the debts, credits, or ef-
fects of the defendant in the garnishee’s hands,
or any interrogatories concerning such debts,
credits, and effects that may be propounded by
the plaintiff, the court may award compulsory
process against the garnishee. If the garnishee
admits any debts, credits, or effects, they
shall be held in the garnishee’s hands or paid
into the registry of the court, and shall be
held in either case subject to the further order
of the court.

(b) By Defendant. The defendant shall serve
an answer within 30 days after process has
been executed, whether by attachment of
property or service on the garnishee.

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000; Apr.
25, 2005, eff. Dec. 1, 2005; Mar. 26, 2009, eff. Dec. 1,
2009.)
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Subdivision (1)

This preserves the traditional maritime remedy of at-
tachment and garnishment, and carries forward the rel-
evant substance of Admiralty Rule 2. In addition, or in
the alternative, provision is made for the use of similar
state remedies made available by the amendment of
Rule 4(e) effective July 1, 1963. On the effect of appear-
ance to defend against attachment see Rule E(8).

The rule follows closely the language of Admiralty
Rule 2. No change is made with respect to the property
subject to attachment. No change is made in the condi-
tion that makes the remedy available. The rules have
never defined the clause, ‘‘if the defendant shall not be
found within the district,” and no definition is at-
tempted here. The subject seems one best left for the
time being to development on a case-by-case basis. The
proposal does shift from the marshal (on whom it now
rests in theory) to the plaintiff the burden of estab-
lishing that the defendant cannot be found in the dis-
trict.

A change in the context of the practice is brought
about by Rule 4(f), which will enable summons to be
served throughout the state instead of, as heretofore,
only within the district. The Advisory Committee con-
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