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NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650

The Committee amended this Rule expressly to in-
clude ‘‘video tapes’’ in the definition of ‘‘photographs.’’

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1001 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissi-
bility. 

Rule 1002. Requirement of the Original 

An original writing, recording, or photograph 
is required in order to prove its content unless 
these rules or a federal statute provides other-
wise. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

The rule is the familiar one requiring production of 
the original of a document to prove its contents, ex-
panded to include writings, recordings, and photo-
graphs, as defined in Rule 1001(1) and (2), supra. 

Application of the rule requires a resolution of the 
question whether contents are sought to be proved. 
Thus an event may be proved by nondocumentary evi-
dence, even though a written record of it was made. If, 
however, the event is sought to be proved by the writ-
ten record, the rule applies. For example, payment may 
be proved without producing the written receipt which 
was given. Earnings may be proved without producing 
books of account in which they are entered. McCor-
mick § 198; 4 Wigmore § 1245. Nor does the rule apply to 
testimony that books or records have been examined 
and found not to contain any reference to a designated 
matter. 

The assumption should not be made that the rule will 
come into operation on every occasion when use is 
made of a photograph in evidence. On the contrary, the 
rule will seldom apply to ordinary photographs. In 
most instances a party wishes to introduce the item 
and the question raised is the propriety of receiving it 
in evidence. Cases in which an offer is made of the tes-
timony of a witness as to what he saw in a photograph 
or motion picture, without producing the same, are 
most unusual. The usual course is for a witness on the 
stand to identify the photograph or motion picture as 
a correct representation of events which he saw or of a 
scene with which he is familiar. In fact he adopts the 
picture as his testimony, or, in common parlance, uses 
the picture to illustrate his testimony. Under these cir-
cumstances, no effort is made to prove the contents of 
the picture, and the rule is inapplicable. Paradis, The 
Celluloid Witness, 37 U.Colo.L. Rev. 235, 249–251 (1965). 

On occasion, however, situations arise in which con-
tents are sought to be proved. Copyright, defamation, 
and invasion of privacy by photograph or motion pic-
ture falls in this category. Similarly as to situations in 
which the picture is offered as having independent pro-
bative value, e.g. automatic photograph of bank robber. 
See People v. Doggett, 83 Cal.App.2d 405, 188 P.2d 792 
(1948) photograph of defendants engaged in indecent 
act; Mouser and Philbin, Photographic Evidence—Is 
There a Recognized Basis for Admissibility? 8 Hastings 
L.J. 310 (1957). The most commonly encountered of this 
latter group is of course, the X-ray, with substantial 
authority calling for production of the original. Daniels 
v. Iowa City, 191 Iowa 811, 183 N.W. 415 (1921); Cellamare 
v. Third Acc. Transit Corp., 273 App.Div. 260, 77 N.Y.S.2d 
91 (1948); Patrick & Tilman v. Matkin, 154 Okl. 232, 7 P.2d 
414 (1932); Mendoza v. Rivera, 78 P.R.R. 569 (1955) 

It should be noted, however, that Rule 703, supra, al-
lows an expert to give an opinion based on matters not 

in evidence, and the present rule must be read as being 
limited accordingly in its application. Hospital records 
which may be admitted as business records under Rule 
803(6) commonly contain reports interpreting X-rays by 
the staff radiologist, who qualifies as an expert, and 
these reports need not be excluded from the records by 
the instant rule. 

The reference to Acts of Congress is made in view of 
such statutory provisions as 26 U.S.C. § 7513, photo-
graphic reproductions of tax returns and documents, 
made by authority of the Secretary of the Treasury, 
treated as originals, and 44 U.S.C. § 399(a), photographic 
copies in National Archives treated as originals. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1002 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissi-
bility. 

Rule 1003. Admissibility of Duplicates 

A duplicate is admissible to the same extent 
as the original unless a genuine question is 
raised about the original’s authenticity or the 
circumstances make it unfair to admit the du-
plicate. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

When the only concern is with getting the words or 
other contents before the court with accuracy and pre-
cision, then a counterpart serves equally as well as the 
original, if the counterpart is the product of a method 
which insures accuracy and genuineness. By definition 
in Rule 1001(4), supra, a ‘‘duplicate’’ possesses this char-
acter. 

Therefore, if no genuine issue exists as to authen-
ticity and no other reason exists for requiring the 
original, a duplicate is admissible under the rule. This 
position finds support in the decisions, Myrick v. United 
States, 332 F.2d 279 (5th Cir. 1964), no error in admitting 
photostatic copies of checks instead of original micro-
film in absence of suggestion to trial judge that photo-
stats were incorrect; Johns v. United States, 323 F.2d 421 
(5th Cir. 1963), not error to admit concededly accurate 
tape recording made from original wire recording; 
Sauget v. Johnston, 315 F.2d 816 (9th Cir. 1963), not error 
to admit copy of agreement when opponent had origi-
nal and did not on appeal claim any discrepancy. Other 
reasons for requiring the original may be present when 
only a part of the original is reproduced and the re-
mainder is needed for cross-examination or may dis-
close matters qualifying the part offered or otherwise 
useful to the opposing party. United States v. Alexander, 
326 F.2d 736 (4th Cir. 1964). And see Toho Bussan Kaisha, 
Ltd. v. American President Lines, Ltd., 265 F.2d 418, 76 
A.L.R.2d 1344 (2d Cir. 1959). 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650

The Committee approved this Rule in the form sub-
mitted by the Court, with the expectation that the 
courts would be liberal in deciding that a ‘‘genuine 
question is raised as to the authenticity of the origi-
nal.’’

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1003 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissi-
bility. 
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Rule 1004. Admissibility of Other Evidence of 
Content 

An original is not required and other evidence 
of the content of a writing, recording, or photo-
graph is admissible if: 

(a) all the originals are lost or destroyed, 
and not by the proponent acting in bad faith; 

(b) an original cannot be obtained by any 
available judicial process; 

(c) the party against whom the original 
would be offered had control of the original; 
was at that time put on notice, by pleadings or 
otherwise, that the original would be a subject 
of proof at the trial or hearing; and fails to 
produce it at the trial or hearing; or 

(d) the writing, recording, or photograph is 
not closely related to a controlling issue. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Basically the rule requiring the production of the 
original as proof of contents has developed as a rule of 
preference: if failure to produce the original is satisfac-
tory explained, secondary evidence is admissible. The 
instant rule specifies the circumstances under which 
production of the original is excused. 

The rule recognizes no ‘‘degrees’’ of secondary evi-
dence. While strict logic might call for extending the 
principle of preference beyond simply preferring the 
original, the formulation of a hierarchy of preferences 
and a procedure for making it effective is believed to 
involve unwarranted complexities. Most, if not all, that 
would be accomplished by an extended scheme of pref-
erences will, in any event, be achieved through the nor-
mal motivation of a party to present the most con-
vincing evidence possible and the arguments and proce-
dures available to his opponent if he does not. Compare 
McCormick § 207. 

Paragraph (1). Loss or destruction of the original, un-
less due to bad faith of the proponent, is a satisfactory 
explanation of nonproduction. McCormick § 201. 

Paragraph (2). When the original is in the possession 
of a third person, inability to procure it from him by 
resort to process or other judicial procedure is suffi-
cient explanation of nonproduction. Judicial procedure 
includes subpoena duces tecum as an incident to the 
taking of a deposition in another jurisdiction. No fur-
ther showing is required. See McCormick § 202. 

Paragraph (3). A party who has an original in his con-
trol has no need for the protection of the rule if put on 
notice that proof of contents will be made. He can ward 
off secondary evidence by offering the original. The no-
tice procedure here provided is not to be confused with 
orders to produce or other discovery procedures, as the 
purpose of the procedure under this rule is to afford the 
opposite party an opportunity to produce the original, 
not to compel him to do so. McCormick § 203. 

Paragraph (4). While difficult to define with precision, 
situations arise in which no good purpose is served by 
production of the original. Examples are the newspaper 
in an action for the price of publishing defendant’s ad-
vertisement, Foster-Holcomb Investment Co. v. Little Rock 
Publishing Co., 151 Ark. 449, 236 S.W. 597 (1922), and the 
streetcar transfer of plaintiff claiming status as a pas-
senger, Chicago City Ry. Co. v. Carroll, 206 Ill. 318, 68 
N.E. 1087 (1903). Numerous cases are collected in McCor-
mick § 200, p. 412, n. 1. 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650

The Committee approved Rule 1004(1) in the form sub-
mitted to Congress. However, the Committee intends 
that loss or destruction of an original by another per-
son at the instigation of the proponent should be con-

sidered as tantamount to loss or destruction in bad 
faith by the proponent himself. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1004 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissi-
bility. 

Rule 1005. Copies of Public Records to Prove 
Content 

The proponent may use a copy to prove the 
content of an official record—or of a document 
that was recorded or filed in a public office as 
authorized by law—if these conditions are met: 
the record or document is otherwise admissible; 
and the copy is certified as correct in accord-
ance with Rule 902(4) or is testified to be correct 
by a witness who has compared it with the origi-
nal. If no such copy can be obtained by reason-
able diligence, then the proponent may use 
other evidence to prove the content. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Public records call for somewhat different treatment. 
Removing them from their usual place of keeping 
would be attended by serious inconvenience to the pub-
lic and to the custodian. As a consequence judicial de-
cisions and statutes commonly hold that no expla-
nation need be given for failure to produce the original 
of a public record. McCormick § 204; 4 Wigmore 
§§ 1215–1228. This blanket dispensation from producing 
or accounting for the original would open the door to 
the introduction of every kind of secondary evidence of 
contents of public records were it not for the preference 
given certified or compared copies. Recognition of de-
grees of secondary evidence in this situation is an ap-
propriate quid pro quo for not applying the requirement 
of producing the original. 

The provisions of 28 U.S.C. § 1733(b) apply only to de-
partments or agencies of the United States. The rule, 
however, applies to public records generally and is 
comparable in scope in this respect to Rule 44(a) of the 
Rules of Civil Procedure. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1005 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissi-
bility. 

Rule 1006. Summaries to Prove Content 

The proponent may use a summary, chart, or 
calculation to prove the content of voluminous 
writings, recordings, or photographs that cannot 
be conveniently examined in court. The pro-
ponent must make the originals or duplicates 
available for examination or copying, or both, 
by other parties at a reasonable time and place. 
And the court may order the proponent to 
produce them in court. 
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