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2006—Pub. L.
£1082(£)(4)’.

1989—Pub. L. 101-239, §7881(i)(3)(B), substituted
‘“, subtitle A, B, or C, as section 1082(f)(4) or 1085b(e) of
this title” for ‘‘or subtitle A, B, or C” and inserted ‘‘or
such section’ after ‘‘such subtitle’.

Pub. L. 101-239, §7881(g)(8), made clarifying amend-
ment to directory language of Pub. L. 100-203,
§9314(c)(1), resulting in no change in text.

109-280 substituted 1083(k)(4)” for

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2014 AMENDMENT

Amendment by Pub. L. 113-97 applicable to years be-
ginning after Dec. 31, 2013, see section 3 of Pub. L.
113-97, set out as a note under section 401 of Title 26, In-
ternal Revenue Code.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to plan
years beginning after 2007, see section 108(e) of Pub. L.
109-280, set out as a note under section 1021 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

SUBTITLE E—SPECIAL PROVISIONS FOR
MULTIEMPLOYER PLANS

Editorial Notes
CODIFICATION

Pub. L. 96-364, title I, §104, Sept. 26, 1980, 94 Stat. 1217,
added subtitle heading. Former subtitle E heading ‘‘Ef-
fective Date; Special Rules” was struck out. See sub-
title F of this subchapter.

PART 1—EMPLOYER WITHDRAWALS

§1381. Withdrawal liability established; criteria
and definitions

(a) If an employer withdraws from a multiem-
ployer plan in a complete withdrawal or a par-
tial withdrawal, then the employer is liable to
the plan in the amount determined under this
part to be the withdrawal liability.

(b) For purposes of subsection (a)—

(1) The withdrawal liability of an employer
to a plan is the amount determined under sec-
tion 1391 of this title to be the allocable
amount of unfunded vested benefits, ad-
justed—

(A) first, by any de minimis reduction ap-
plicable under section 1389 of this title,
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(B) next, in the case of a partial with-
drawal, in accordance with section 1386 of
this title,

(C) then, to the extent necessary to reflect
the limitation on annual payments under
section 1399(c)(1)(B) of this title, and

(D) finally, in accordance with section 1405
of this title.

(2) The term ‘‘complete withdrawal’’ means
a complete withdrawal described in section
1383 of this title.

(3) The term ‘‘partial withdrawal’’ means a
partial withdrawal described in section 1385 of
this title.

(Pub. L. 93-406, title IV, §4201, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1217.)

Editorial Notes
PRIOR PROVISIONS

A prior section 1381, Pub. L. 93-406, title IV, §4402, for-
merly §4082, Sept. 2, 1974, 88 Stat. 1034; S.Res. 4, Feb. 4,
1977; Pub. L. 95-214, §1, Dec. 19, 1977, 91 Stat. 1501; S.Res.
30, Mar. 7, 1979; Pub. L. 96-24, June 19, 1979, 93 Stat. 70;
Pub. L. 96-239, §1, Apr. 30, 1980, 94 Stat. 341; Pub. L.
96-293, §1, June 30, 1980, 94 Stat. 610, renumbered §4402
and amended Pub. L. 96-364, title I, §108(a)-(c)(1), Sept.
26, 1980, 94 Stat. 1267, relating to the effective dates and
special rules for this subchapter, was transferred to
section 1461 of this title.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Part effective Sept. 26, 1980, see section 1461(e)(2) of
this title.

ELIMINATION OF RETROACTIVE APPLICATION OF AMEND-
MENTS MADE BY MULTIEMPLOYER PENSION PLAN
AMENDMENTS ACT OF 1980, PUB. L. 96-364

Pub. L. 98-369, div. A, title V, §558(a), (c), (d), July 18,
1984, 98 Stat. 899, provided that:

‘“(a) IN GENERAL.—

‘(1) LIABILITY.—Any withdrawal liability incurred
by an employer pursuant to part 1 of subtitle E of
title IV of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1381 et seq.) as a result of the
complete or partial withdrawal of such employer
from a multiemployer plan before September 26, 1980,
shall be void.

‘“(2) REFUNDS.—Any amounts paid by an employer
to a plan sponsor as a result of such withdrawal li-
ability shall be refunded by the plan sponsor to the
employer with interest (in accordance with section
401(a)(2) [26 U.S.C. 401(a)(2)]), less a reasonable
amount for administrative expenses incurred by the
plan sponsor (other than legal expenses incurred with
respect to the plan) in calculating, assessing, and re-
funding such amounts.

‘“(c) NO INCREASE IN LIABILITY.—The amendments
made by this section [amending sections 1391, 1397, 1399,
1415 and 1461 of this title and provisions set out as a
note under section 1385 of this title] shall not be con-
strued to increase the liability incurred by any em-
ployer pursuant to part 1 of subtitle E of title IV of the
Employee Retirement Income Security Act of 1974 (29
U.S.C. 1381 et seq.), as in effect immediately before the
amendments made by subsection (b) [amending sec-
tions 1391, 1397, 1399, 1415, and 1461 of this title and pro-
visions set out as a note under section 1385 of this
title], as a result of the complete or partial withdrawal
of such employer from a multiemployer plan prior to
September 26, 1980.

‘(d) SPECIAL RULE FOR CERTAIN BINDING AGREE-
MENTS.—In the case of an employer who, on September
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26, 1980, has a binding agreement to withdraw from a
multiemployer plan, subsection (a)(1) shall be applied
by substituting ‘December 31, 1980’ for ‘September 26,
1980°.”

APPLICABILITY TO CERTAIN EMPLOYERS WITHDRAWN BE-
FORE SEPT. 26, 1980, FROM MULTIEMPLOYER PLAN
COVERING EMPLOYEES IN SEAGOING INDUSTRY; EFFEC-
TIVE DATE, COVERAGE, ETC.

Pub. L. 96-364, title I, §108(c)(4), Sept. 26, 1980, 94 Stat.
1269, provided that: ‘“‘In the case of an employer who
withdrew before the date of enactment of this Act
[Sept. 26, 1980] from a multiemployer plan covering em-
ployees in the seagoing industry (as determined by the
corporation), sections 4201 through 4219 of the Em-
ployee Retirement Income Security Act of 1974, as
added by this Act, [section 1381 through 1399 of this
title], are effective as of May 3, 1979. For the purpose of
applying section 4217 [section 1397 of this title] for pur-
poses of the preceding sentence, the date ‘May 2, 1979,’
shall be substituted for ‘April 28, 1980, and the date
‘May 3, 1979’ shall be substituted for ‘April 29, 1980°. For
purposes of this paragraph, terms which are used in
title IV of the Employee Retirement Income Security
Act of 1974 [this subchapter], or in regulations pre-
scribed under that title, and which are used in the pre-
ceding sentence have the same meaning as when used
in that Act [see Short Title note set out under sections
1001 of this title] or those regulations. For purposes of
this paragraph, the term ‘employer’ includes only a
substantial employer covering employees in the sea-
going industry (as so determined) in connection with
ports on the West Coast of the United States, but does
not include an employer who withdrew from a plan be-
cause of a change in the collective bargaining rep-
resentative.”

§1382. Determination and collection of liability;
notification of employer

When an employer withdraws from a multiem-
ployer plan, the plan sponsor, in accordance
with this part, shall—

(1) determine the amount of the employer’s
withdrawal liability,

(2) notify the employer of the amount of the
withdrawal liability, and

(3) collect the amount of the withdrawal li-
ability from the employer.

(Pub. L. 93-406, title IV, §4202, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1218.)

§1383. Complete withdrawal
(a) Determinative factors

For purposes of this part, a complete with-
drawal from a multiemployer plan occurs when
an employer—

(1) permanently ceases to have an obligation
to contribute under the plan, or

(2) permanently ceases all covered oper-
ations under the plan.

(b) Building and construction industry

(1) Notwithstanding subsection (a), in the case
of an employer that has an obligation to con-
tribute under a plan for work performed in the
building and construction industry, a complete
withdrawal occurs only as described in para-
graph (2), if—

(A) substantially all the employees with re-
spect to whom the employer has an obligation
to contribute under the plan perform work in
the building and construction industry, and

(B) the plan—
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(i) primarily covers employees in the
building and construction industry, or

(ii) is amended to provide that this sub-
section applies to employers described in
this paragraph.

(2) A withdrawal occurs under this paragraph
if—
(A) an employer ceases to have an obligation
to contribute under the plan, and
(B) the employer—

(i) continues to perform work in the juris-
diction of the collective bargaining agree-
ment of the type for which contributions
were previously required, or

(ii) resumes such work within 5 years after
the date on which the obligation to con-
tribute under the plan ceases, and does not
renew the obligation at the time of the re-
sumption.

(3) In the case of a plan terminated by mass
withdrawal (within the meaning of section
1341a(a)(2) of this title), paragraph (2) shall be
applied by substituting ‘3 years’ for ‘5 years”
in subparagraph (B)@ii).

(c) Entertainment industry

(1) Notwithstanding subsection (a), in the case
of an employer that has an obligation to con-
tribute under a plan for work performed in the
entertainment industry, primarily on a tem-
porary or project-by-project basis, if the plan
primarily covers employees in the entertain-
ment industry, a complete withdrawal occurs
only as described in subsection (b)(2) applied by
substituting ‘‘plan’ for ‘‘collective bargaining
agreement’’ in subparagraph (B)(i) thereof.

(2) For purposes of this subsection, the term
“entertainment industry’” means—

(A) theater, motion picture (except to the
extent provided in regulations prescribed by
the corporation), radio, television, sound or
visual recording, music, and dance, and

(B) such other entertainment activities as
the corporation may determine to be appro-
priate.

(3) The corporation may by regulation exclude
a group or class of employers described in the
preceding sentence from the application of this
subsection if the corporation determines that
such exclusion is necessary—
(A) to protect the interest of the plan’s par-
ticipants and beneficiaries, or
(B) to prevent a significant risk of loss to
the corporation with respect to the plan.

(4) A plan may be amended to provide that this
subsection shall not apply to a group or class of
employers under the plan.

(d) Other determinative factors

(1) Notwithstanding subsection (a), in the case
of an employer who—

(A) has an obligation to contribute under a
plan described in paragraph (2) primarily for
work described in such paragraph, and

(B) does not continue to perform work with-
in the jurisdiction of the plan,

a complete withdrawal occurs only as described
in paragraph (3).

(2) A plan is described in this paragraph if sub-
stantially all of the contributions required
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under the plan are made by employers primarily
engaged in the long and short haul trucking in-
dustry, the household goods moving industry, or
the public warehousing industry.

(3) A withdrawal occurs under this paragraph
if—

(A) an employer permanently ceases to have
an obligation to contribute under the plan or
permanently ceases all covered operations
under the plan, and

(B) either—

(i) the corporation determines that the
plan has suffered substantial damage to its
contribution base as a result of such ces-
sation, or

(ii) the employer fails to furnish a bond
issued by a corporate surety company that is
an acceptable surety for purposes of section
1112 of this title, or an amount held in es-
crow by a bank or similar financial institu-
tion satisfactory to the plan, in an amount
equal to 50 percent of the withdrawal liabil-
ity of the employer.

(4) If, after an employer furnishes a bond or es-
crow to a plan under paragraph (3)(B)(ii), the
corporation determines that the cessation of the
employer’s obligation to contribute under the
plan (considered together with any cessations by
other employers), or cessation of covered oper-
ations under the plan, has resulted in substan-
tial damage to the contribution base of the plan,
the employer shall be treated as having with-
drawn from the plan on the date on which the
obligation to contribute or covered operations
ceased, and such bond or escrow shall be paid to
the plan. The corporation shall not make a de-
termination under this paragraph more than 60
months after the date on which such obligation
to contribute or covered operations ceased.

(5) If the corporation determines that the em-
ployer has no further liability under the plan ei-
ther—

(A) because it determines that the contribu-
tion base of the plan has not suffered substan-
tial damage as a result of the cessation of the
employer’s obligation to contribute or ces-
sation of covered operations (considered to-
gether with any cessation of contribution obli-
gation, or of covered operations, with respect
to other employers), or

(B) because it may not make a determina-
tion under paragraph (4) because of the last
sentence thereof,

then the bond shall be cancelled or the escrow
refunded.

(6) Nothing in this subsection shall be con-
strued as a limitation on the amount of the
withdrawal liability of any employer.

(e) Date of complete withdrawal

For purposes of this part, the date of a com-
plete withdrawal is the date of the cessation of
the obligation to contribute or the cessation of
covered operations.

(f) Special liability withdrawal rules for indus-
tries other than construction and entertain-
ment industries; procedures applicable to
amend plans

(1) The corporation may prescribe regulations
under which plans in industries other than the
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construction or entertainment industries may
be amended to provide for special withdrawal li-
ability rules similar to the rules described in
subsections (b) and (c).
(2) Regulations under paragraph (1) shall per-
mit use of special withdrawal liability rules—
(A) only in industries (or portions thereof) in
which, as determined by the corporation, the
characteristics that would make use of such
rules appropriate are clearly shown, and
(B) only if the corporation determines, in
each instance in which special withdrawal li-
ability rules are permitted, that use of such
rules will not pose a significant risk to the
corporation under this subchapter.

(Pub. L. 93-406, title IV, §4203, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1218.)

§ 1384. Sale of assets

(a) Complete or partial withdrawal not occurring
as a result of sale and subsequent cessation
of covered operations or cessation of obliga-
tion to contribute to covered operations; con-
tinuation of liability of seller

(1) A complete or partial withdrawal of an em-
ployer (hereinafter in this section referred to as
the ‘‘seller’) under this section does not occur
solely because, as a result of a bona fide, arm’s-
length sale of assets to an unrelated party (here-
inafter in this section referred to as the ‘‘pur-
chaser’’), the seller ceases covered operations or
ceases to have an obligation to contribute for
such operations, if—

(A) the purchaser has an obligation to con-
tribute to the plan with respect to the oper-
ations for substantially the same number of
contribution base units for which the seller
had an obligation to contribute to the plan;

(B) the purchaser provides to the plan for a
period of 5 plan years commencing with the
first plan year beginning after the sale of as-
sets, a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes
of section 1112 of this title, or an amount held
in escrow by a bank or similar financial insti-
tution satisfactory to the plan, in an amount
equal to the greater of—

(i) the average annual contribution re-
quired to be made by the seller with respect

to the operations under the plan for the 3

plan years preceding the plan year in which

the sale of the employer’s assets occurs, or

(ii) the annual contribution that the seller
was required to make with respect to the op-
erations under the plan for the last plan
year before the plan year in which the sale
of the assets occurs,

which bond or escrow shall be paid to the plan
if the purchaser withdraws from the plan, or
fails to make a contribution to the plan when
due, at any time during the first 5 plan years
beginning after the sale; and

(C) the contract for sale provides that, if the
purchaser withdraws in a complete with-
drawal, or a partial withdrawal with respect to
operations, during such first 5 plan years, the
seller is secondarily liable for any withdrawal
liability it would have had to the plan with re-
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spect to the operations (but for this section) if
the liability of the purchaser with respect to
the plan is not paid.

(2) If the purchaser—

(A) withdraws before the last day of the fifth
plan year beginning after the sale, and

(B) fails to make any withdrawal liability
payment when due,

then the seller shall pay to the plan an amount
equal to the payment that would have been due
from the seller but for this section.

(3)(A) If all, or substantially all, of the seller’s
assets are distributed, or if the seller is liq-
uidated before the end of the 5 plan year period
described in paragraph (1)(C), then the seller
shall provide a bond or amount in escrow equal
to the present value of the withdrawal liability
the seller would have had but for this sub-
section.

(B) If only a portion of the seller’s assets are
distributed during such period, then a bond or
escrow shall be required, in accordance with reg-
ulations prescribed by the corporation, in a
manner consistent with subparagraph (A).

(4) The liability of the party furnishing a bond
or escrow under this subsection shall be reduced,
upon payment of the bond or escrow to the plan,
by the amount thereof.

(b) Liability of purchaser

(1) For the purposes of this part, the liability
of the purchaser shall be determined as if the
purchaser had been required to contribute to the
plan in the year of the sale and the 4 plan years
preceding the sale the amount the seller was re-
quired to contribute for such operations for such
5 plan years.

(2) If the plan is in reorganization in the plan
year in which the sale of assets occurs, the pur-
chaser shall furnish a bond or escrow in an
amount equal to 200 percent of the amount de-
scribed in subsection (a)(1)(B).

(e) Variances or exemptions from continuation of
liability of seller; procedures applicable

The corporation may by regulation vary the
standards in subparagraphs (B) and (C) of sub-
section (a)(1) if the variance would more effec-
tively or equitably carry out the purposes of
this subchapter. Before it promulgates such reg-
ulations, the corporation may grant individual
or class variances or exemptions from the re-
quirements of such subparagraphs if the par-
ticular case warrants it. Before granting such an
individual or class variance or exemption, the
corporation—

(1) shall publish notice in the Federal Reg-
ister of the pendency of the variance or ex-
emption,

(2) shall require that adequate notice be
given to interested persons, and

(3) shall afford interested persons an oppor-
tunity to present their views.

(d) “Unrelated party” defined

For purposes of this section, the term ‘‘unre-
lated party” means a purchaser or seller who
does not bear a relationship to the seller or pur-
chaser, as the case may be, that is described in
section 267(b) of title 26, or that is described in
regulations prescribed by the corporation apply-
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ing principles similar to the principles of such
section.

(Pub. L. 93-406, title IV, §4204, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1220;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

Editorial Notes
AMENDMENTS

1989—Subsec. (d). Pub. L. 101-239 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘“‘Internal Revenue Code
of 1954, which for purposes of codification was trans-
lated as ‘“‘title 26’’ thus requiring no change in text.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1385. Partial withdrawals
(a) Determinative factors

Except as otherwise provided in this section,
there is a partial withdrawal by an employer
from a plan on the last day of a plan year if for
such plan year—

(1) there is a 70-percent contribution decline,
or

(2) there is a partial cessation of the employ-
er’s contribution obligation.

(b) Criteria applicable

For purposes of subsection (a)—

(1)(A) There is a 70-percent contribution de-
cline for any plan year if during each plan
year in the 3-year testing period the employ-
er’s contribution base units do not exceed 30
percent of the employer’s contribution base
units for the high base year.

(B) For purposes of subparagraph (A)—

(i) The term ‘‘3-year testing period’ means
the period consisting of the plan year and
the immediately preceding 2 plan years.

(ii) The number of contribution base units
for the high base year is the average number
of such units for the 2 plan years for which
the employer’s contribution base units were
the highest within the 5 plan years imme-
diately preceding the beginning of the 3-year
testing period.

(2)(A) There is a partial cessation of the em-
ployer’s contribution obligation for the plan
year if, during such year—

(i) the employer permanently ceases to
have an obligation to contribute under one
or more but fewer than all collective bar-
gaining agreements under which the em-
ployer has been obligated to contribute
under the plan but continues to perform
work in the jurisdiction of the collective
bargaining agreement of the type for which
contributions were previously required or
transfers such work to another location or
to an entity or entities owned or controlled
by the employer, or

(ii) an employer permanently ceases to
have an obligation to contribute under the
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plan with respect to work performed at one
or more but fewer than all of its facilities,
but continues to perform work at the facil-
ity of the type for which the obligation to
contribute ceased.

(B) For purposes of subparagraph (A), a ces-
sation of obligations under a collective bar-
gaining agreement shall not be considered to
have occurred solely because, with respect to
the same plan, one agreement that requires
contributions to the plan has been substituted
for another agreement.

(c) Retail food industry

(1) In the case of a plan in which a majority of
the covered employees are employed in the re-
tail food industry, the plan may be amended to
provide that this section shall be applied with
respect to such plan—

(A) by substituting ‘‘35 percent’ for ‘70 per-
cent’ in subsections (a) and (b), and

(B) by substituting ‘65 percent’ for ‘‘30 per-
cent’” in subsection (b).

(2) Any amendment adopted under paragraph
(1) shall provide rules for the equitable reduc-
tion of withdrawal liability in any case in which
the number of the plan’s contribution base
units, in the 2 plan years following the plan year
of withdrawal of the employer, is higher than
such number immediately after the withdrawal.

(3) Section 1388 of this title shall not apply to
a plan which has been amended under paragraph
(1).

(d) Continuation of liability of employer for par-
tial withdrawal under amended plan

In the case of a plan described in section 404(c)
of title 26, or a continuation thereof, the plan
may be amended to provide rules setting forth
other conditions consistent with the purposes of
this chapter under which an employer has liabil-
ity for partial withdrawal.

(Pub. L. 93-406, title IV, §4205, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1221;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
II, §204(b)(1), Aug. 17, 2006, 120 Stat. 887.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (d), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

2006—Subsec. (b)(2)(A)(1). Pub. L. 109-280 inserted ‘‘or
to an entity or entities owned or controlled by the em-
ployer’’ after ‘‘to another location”.

1989—Subsec. (d). Pub. L. 101-239 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘‘Internal Revenue Code
of 1954, which for purposes of codification was trans-
lated as ‘‘title 26’ thus requiring no change in text.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(b)(2), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendment made by this
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subsection [amending this section] shall apply with re-
spect to work transferred on or after the date of the en-
actment of this Act [Aug. 17, 2006].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

APPLICABILITY TO CERTAIN EMPLOYERS ENGAGED IN
TRADE OR BUSINESS OF SHIPPING BULK CARGOES IN
GREAT LAKES MARITIME INDUSTRY

Pub. L. 96-364, title I, §108(c)(2), Sept. 26, 1980, 94 Stat.
1268, provided that:

‘“(A) For the purpose of applying section 4205 of the
Employee Retirement Income Security Act of 1974 [this
section] in the case of an employer described in sub-
paragraph (B)—

‘(1) ‘more than 75 percent’ shall be substituted for
‘70 percent’ in subsections (a) and (b) of such section.

‘“(ii) ‘25 percent or less’ shall be substituted for ‘30
percent’ in subsection (b) of such section, and
base year shall be the average annual number of such
units for calendar years 1970 and 1971.

‘(B) An employer is described in this subparagraph
if—

‘(i) the employer is engaged in the trade or busi-
ness of shipping bulk cargoes in the Great Lakes Mar-
itime Industry, and whose fleet consists of vessels the
gross registered tonnage of which was at least 7,800,
as stated in the American Bureau of Shipping Record,
and

‘“(i1) whose fleet during any 5 years from the period
1970 through and including 1979 has experienced a 33
percent or more increase in the contribution units as
measured from the average annual contribution units
for the calendar years 1970 and 1971.”

APPLICABILITY TO SPECIFIED PLAN YEAR, CESSATION OF
CONTRIBUTION OBLIGATIONS, AND CONTRIBUTION BASE
UNITS OF EMPLOYER

Pub. L. 96-364, title I, §108(d), Sept. 26, 1980, 94 Stat.
1269, as amended by Pub. L. 98-369, div. A, title V,
§558(b)(2), July 18, 1984, 98 Stat. 899, provided that: ‘“For
purposes of section 4205 of the Employee Retirement In-
come Security Act of 1974 [this section]—

‘(1) subsection (a)(1) of such section shall not apply

to any plan year beginning before September 26, 1982,

‘(2) subsection (a)(2) of such section shall not apply
with respect to any cessation of contribution obliga-
tions occurring before September 26, 1980, and

‘“(3) in applying subsection (b) of such section, the
employer’s contribution base units for any plan year
ending before September 26, 1980, shall be deemed to
be equal to the employer’s contribution base units for
the last plan year ending before such date.”

LIABILITY OF CERTAIN EMPLOYERS ANNOUNCING PUB-
LICLY BEFORE DECEMBER 13, 1979, TOTAL CESSATION
OF COVERED OPERATIONS AT A FACILITY IN A STATE;
AMOUNT, COVERAGE, DETERMINATIVE FACTORS, ETC.

Pub. L. 96-364, title I, §108(e), Sept. 26, 1980, 94 Stat.
1269, provided that:

‘(1) In the case of a partial withdrawal under section
4205 of the Employee Retirement Income Security Act
of 1974 [this section], an employer who—

‘““(A) before December 13, 1979, had publicly an-
nounced the total cessation of covered operations at
a facility in a State (and such cessation occurred
within 12 months after the announcement),

‘(B) had not been obligated to make contributions
to the plan on behalf of the employees at such facil-
ity for more than 8 years before the discontinuance of
contributions, and

‘“(C) after the discontinuance of contributions does
not within 1 year after the date of the partial with-
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drawal perform work in the same State of the type

for which contributions were previously required,
shall be liable under such section with respect to such
partial withdrawal in an amount not greater than the
amount determined under paragraph (2).

‘“(2) The amount determined under this paragraph is
the excess (if any) of—

“‘(A) the present value (on the withdrawal date) of
the benefits under the plan which—

‘(1) were vested on the withdrawal date (or, if
earlier, at the time of separation from service with
the employer at the facility),

‘“(ii) were accrued by employees who on December
13, 1979 (or, if earlier, at the time of separation from
service with the employer at the facility), were em-
ployed at the facility, and

‘“(iii) are attributable to service with the with-
drawing employer, over
‘4(B)(1) the sum of—

‘(I all employer contributions to the plan on be-
half of employees at the facility before the with-
drawal date,

‘“(IT) interest (to the withdrawal
amounts described in subclause (I), and

¢“(I1T) $100,000, reduced by

‘“(ii) the sum of—

‘“(I) the benefits paid under the plan on or before
the withdrawal date with respect to former employ-
ees who separated from employment at the facility,
and

‘“(IT) interest (to the withdrawal
amounts described in subclause (I).

““(3) For purposes of paragraph (2)—

‘“(A) actuarial assumptions shall be those used in
the last actuarial report completed before December
13, 1979,

‘“(B) the term ‘withdrawal date’ means the date on
which the employer ceased work at the facility of the
type for which contributions were previously re-
quired, and

‘“(C) the term ‘facility’ means the facility referred
to in paragraph (1).”

date) on

date) on

§1386. Adjustment for partial withdrawal; deter-
mination of amount; reduction for partial
withdrawal liability; procedures applicable

(a) The amount of an employer’s liability for
a partial withdrawal, before the application of
sections 1399(c)(1) and 1405 of this title, is equal
to the product of—

(1) the amount determined under section 1391
of this title, and adjusted under section 1389 of
this title if appropriate, determined as if the
employer had withdrawn from the plan in a
complete withdrawal—

(A) on the date of the partial withdrawal,
or

(B) in the case of a partial withdrawal de-
scribed in section 1385(a)(1) of this title (re-
lating to 70-percent contribution decline), on

the last day of the first plan year in the 3-

year testing period,

multiplied by
(2) a fraction which is 1 minus a fraction—
(A) the numerator of which is the employ-
er’s contribution base units for the plan year
following the plan year in which the partial
withdrawal occurs, and
(B) the denominator of which is the aver-
age of the employer’s contribution base
units for—

(i) except as provided in clause (ii), the 5
plan years immediately preceding the plan
year in which the partial withdrawal oc-
curs, or
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(ii) in the case of a partial withdrawal
described in section 1385(a)(1) of this title
(relating to T70-percent contribution de-
cline), the 5 plan years immediately pre-
ceding the beginning of the 3-year testing
period.

(b)(1) In the case of an employer that has with-
drawal liability for a partial withdrawal from a
plan, any withdrawal liability of that employer
for a partial or complete withdrawal from that
plan in a subsequent plan year shall be reduced
by the amount of any partial withdrawal liabil-
ity (reduced by any abatement or reduction of
such liability) of the employer with respect to
the plan for a previous plan year.

(2) The corporation shall prescribe such regu-
lations as may be necessary to provide for prop-
er adjustments in the reduction provided by
paragraph (1) for—

(A) changes in unfunded vested benefits aris-
ing after the close of the prior year for which
partial withdrawal liability was determined,

(B) changes in contribution base units occur-
ring after the close of the prior year for which
partial withdrawal liability was determined,
and

(C) any other factors for which it determines
adjustment to be appropriate,

so that the liability for any complete or partial
withdrawal in any subsequent year (after the ap-
plication of the reduction) properly reflects the
employer’s share of liability with respect to the
plan.

(Pub. L. 93-406, title IV, §4206, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1222.)

§1387. Reduction or waiver of complete with-
drawal liability; procedures and standards
applicable

(a) The corporation shall provide by regula-
tion for the reduction or waiver of liability for
a complete withdrawal in the event that an em-
ployer who has withdrawn from a plan subse-
quently resumes covered operations under the
plan or renews an obligation to contribute under
the plan, to the extent that the corporation de-
termines that reduction or waiver of withdrawal
liability is consistent with the purposes of this
chapter.

(b) The corporation shall prescribe by regula-
tion a procedure and standards for the amend-
ment of plans to provide alternative rules for
the reduction or waiver of liability for a com-
plete withdrawal in the event that an employer
who has withdrawn from the plan subsequently
resumes covered operations or renews an obliga-
tion to contribute under the plan. The rules may
apply only to the extent that the rules are con-
sistent with the purposes of this chapter.

(Pub. L. 93406, title IV, §4207, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1223.)
Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”’, meaning Pub. L. 93-406, known as the Em-
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ployee Retirement Income Security Act of 1974. Titles
I, III, and IV of such Act are classified principally to
this chapter. For complete classification of this Act to
the Code see Short Title note set out under section 1001
of this title and Tables.

§ 1388. Reduction of partial withdrawal liability

(a) Obligation of employer for payments for par-
tial withdrawal for plan years beginning
after the second consecutive plan year fol-
lowing the partial withdrawal year; criteria
applicable; furnishing of bond in lieu of pay-
ment of partial withdrawal liability

(1) If, for any 2 consecutive plan years fol-
lowing the plan year in which an employer has
partially withdrawn from a plan under section
1385(a)(1) of this title (referred to elsewhere in
this section as the ‘‘partial withdrawal year’’),
the number of contribution base units with re-
spect to which the employer has an obligation
to contribute under the plan for each such year
is not less than 90 percent of the total number
of contribution base units with respect to which
the employer had an obligation to contribute
under the plan for the high base year (within the
meaning of section 1385(b)(1)(B)(ii) of this title),
then the employer shall have no obligation to
make payments with respect to such partial
withdrawal (other than delinquent payments)
for plan years beginning after the second con-
secutive plan year following the partial with-
drawal year.

(2)(A) For any plan year for which the number
of contribution base units with respect to which
an employer who has partially withdrawn under
section 1385(a)(1) of this title has an obligation
to contribute under the plan equals or exceeds
the number of units for the highest year deter-
mined under paragraph (1) without regard to ‘90
percent of”’, the employer may furnish (in lieu of
payment of the partial withdrawal liability de-
termined under section 1386 of this title) a bond
to the plan in the amount determined by the
plan sponsor (not exceeding 50 percent of the an-
nual payment otherwise required).

(B) If the plan sponsor determines under para-
graph (1) that the employer has no further li-
ability to the plan for the partial withdrawal,
then the bond shall be cancelled.

(C) If the plan sponsor determines under para-
graph (1) that the employer continues to have li-
ability to the plan for the partial withdrawal,
then—

(i) the bond shall be paid to the plan,

(ii) the employer shall immediately be liable
for the outstanding amount of liability due
with respect to the plan year for which the
bond was posted, and

(iii) the employer shall continue to make
the partial withdrawal liability payments as
they are due.

(b) Obligation of employer for payments for par-
tial withdrawal for plan years beginning
after the second consecutive plan year; other
criteria applicable

If—

(1) for any 2 consecutive plan years following
a partial withdrawal under section 1385(a)(1) of
this title, the number of contribution base
units with respect to which the employer has
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an obligation to contribute for each such year
exceeds 30 percent of the total number of con-
tribution base units with respect to which the
employer had an obligation to contribute for
the high base year (within the meaning of sec-
tion 1385(b)(1)(B)(ii) of this title,! and

(2) the total number of contribution base
units with respect to which all employers
under the plan have obligations to contribute
in each of such 2 consecutive years is not less
than 90 percent of the total number of con-
tribution base units for which all employers
had obligations to contribute in the partial
withdrawal plan year;

then, the employer shall have no obligation to

make payments with respect to such partial

withdrawal (other than delinquent payments)

for plan years beginning after the second such

consecutive plan year.

(¢) Pro rata reduction of amount of partial with-
drawal liability payment of employer for
plan year following partial withdrawal year

In any case in which, in any plan year fol-
lowing a partial withdrawal under section
1385(a)(1) of this title, the number of contribu-
tion base units with respect to which the em-
ployer has an obligation to contribute for such
yvear equals or exceeds 110 percent (or such other
percentage as the plan may provide by amend-
ment and which is not prohibited under regula-
tions prescribed by the corporation) of the num-
ber of contribution base units with respect to
which the employer had an obligation to con-
tribute in the partial withdrawal year, then the
amount of the employer’s partial withdrawal li-
ability payment for such year shall be reduced
pro rata, in accordance with regulations pre-
scribed by the corporation.

(d) Building and construction industry; enter-
tainment industry

(1) An employer to whom section 1383(b)2 of
this title (relating to the building and construc-
tion industry) applies is liable for a partial with-
drawal only if the employer’s obligation to con-
tribute under the plan is continued for no more
than an insubstantial portion of its work in the
craft and area jurisdiction of the collective bar-
gaining agreement of the type for which con-
tributions are required.

(2) An employer to whom section 1383(c)2 of
this title (relating to the entertainment indus-
try) applies shall have no liability for a partial
withdrawal except under the conditions and to
the extent prescribed by the corporation by reg-
ulation.

(e) Reduction or elimination of partial with-
drawal liability under any conditions; cri-
teria; procedures applicable

(1) The corporation may prescribe regulations
providing for the reduction or elimination of
partial withdrawal liability under any condi-
tions with respect to which the corporation de-
termines that reduction or elimination of par-
tial withdrawal liability is consistent with the
purposes of this chapter.

(2) Under such regulations, reduction of with-
drawal liability shall be provided only with re-

180 in original. Probably should be ‘‘title),”.
2See References in Text note below.
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spect to subsequent changes in the employer’s
contributions for the same operations, or under
the same collective bargaining agreement, that
gave rise to the partial withdrawal, and changes
in the employer’s contribution base units with
respect to other facilities or other collective
bargaining agreements shall not be taken into
account.

(3) The corporation shall prescribe by regula-
tion a procedure by which a plan may by amend-
ment adopt rules for the reduction or elimi-
nation of partial withdrawal liability under any
other conditions, subject to the approval of the
corporation based on its determination that
adoption of such rules by the plan is consistent
with the purposes of this chapter.

(Pub. L. 93406, title IV, §4208, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1224.)

Editorial Notes
REFERENCES IN TEXT

‘“‘Section 1383(b) of this title” and ‘‘section 1383(c) of
this title”’, referred to in subsec. (d), were in the origi-
nal ‘‘section 4202(b)” and ‘‘section 4202(c)’’, respec-
tively, meaning section 4202(b) and section 4202(c) of
the Employee Retirement Income Security Act of 1974
and were editorially translated as the probable intent
of Congress in view of section 4202 of the Employee Re-
tirement Income Security Act of 1974, which is classi-
fied to section 1382 of this title, not having subsection
designations and the subject matter of section 4203 of
the Act which is classified to section 1383 of this title.

This chapter, referred to in subsec. (e)(1), (3), was in
the original ‘‘this Act’’, meaning Pub. L. 93-406, known
as the Employee Retirement Income Security Act of
1974. Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

§ 1389. De minimis rule

(a) Reduction of unfunded vested benefits allo-
cable to employer withdrawn from plan

Except in the case of a plan amended under
subsection (b), the amount of the unfunded vest-
ed benefits allocable under section 1391 of this
title to an employer who withdraws from a plan
shall be reduced by the smaller of—

(1) 3 of 1 percent of the plan’s unfunded
vested obligations (determined as of the end of
the plan year ending before the date of with-
drawal), or

(2) $50,000,

reduced by the amount, if any, by which the un-
funded vested benefits allowable to the em-
ployer, determined without regard to this sub-
section, exceeds $100,000.

(b) Amendment of plan for reduction of amount
of unfunded vested benefits allocable to em-
ployer withdrawn from plan

A plan may be amended to provide for the re-
duction of the amount determined under section
1391 of this title by not more than the greater
of—

(1) the amount determined under subsection

(a), or

(2) the lesser of—
(A) the amount determined under sub-
section (a)(1), or
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(B) $100,000,

reduced by the amount, if any, by which the
amount determined under section 1391 of this
title for the employer, determined without re-
gard to this subsection, exceeds $150,000.

(c) Nonapplicability

This section does not apply—

(1) to an employer who withdraws in a plan
year in which substantially all employers
withdraw from the plan, or

(2) in any case in which substantially all em-
ployers withdraw from the plan during a pe-
riod of one or more plan years pursuant to an
agreement or arrangement to withdraw, to an
employer who withdraws pursuant to such
agreement or arrangement.

(d) Presumption of employer withdrawal from
plan pursuant to agreement or arrangement
applicable in action or proceeding to deter-
mine or collect withdrawal liability

In any action or proceeding to determine or
collect withdrawal liability, if substantially all
employers have withdrawn from a plan within a
period of 3 plan years, an employer who has
withdrawn from such plan during such period
shall be presumed to have withdrawn from the
plan pursuant to an agreement or arrangement,
unless the employer proves otherwise by a pre-
ponderance of the evidence.

(Pub. L. 93-406, title IV, §4209, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1225.)

§1390. Nonapplicability of withdrawal liability
for certain temporary contribution obliga-
tion periods; exception

(a) An employer who withdraws from a plan in
complete or partial withdrawal is not liable to
the plan if the employer—

(1) first had an obligation to contribute to

the plan after September 26, 1980,

(2) had an obligation to contribute to the
plan for no more than the lesser of—
(A) 6 consecutive plan years preceding the
date on which the employer withdraws, or
(B) the number of years required for vest-
ing under the plan,

(3) was required to make contributions to
the plan for each such plan year in an amount
equal to less than 2 percent of the sum of all
employer contributions made to the plan for
each such year, and

(4) has never avoided withdrawal liability
because of the application of this section with
respect to the plan.

(b) Subsection (a) shall apply to an employer
with respect to a plan only if—

(1) the plan is amended to provide that sub-
section (a) applies;

(2) the plan provides, or is amended to pro-
vide, that the reduction under section
411(a)(3)(E) of title 26 applies with respect to
the employees of the employer; and

(3) the ratio of the assets of the plan for the
plan year preceding the first plan year for
which the employer was required to contribute
to the plan to the benefit payments made dur-
ing that plan year was at least 8 to 1.
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(Pub. L. 93-406, title IV, §4210, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1226;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
II, §204(c)(1), Aug. 17, 2006, 120 Stat. 887.)

Editorial Notes
AMENDMENTS

2006—Subsec. (b)(1) to (4). Pub. L. 109-280 redesignated
pars. (2) to (4) as (1) to (3), respectively, and struck out
former par. (1) which read as follows: ‘‘the plan is not
a plan which primarily covers employees in the build-
ing and construction industry;’.

1989—Subsec. (b)(3). Pub. L. 101-239 substituted ‘“‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(c)(3), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendments made by
this subsection [amending this section and section 1391
of this title] shall apply with respect to plan with-
drawals occurring on or after January 1, 2007.”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1391. Methods for computing withdrawal liabil-
ity

(a) Determination of amount of unfunded vested
benefits allocable to employer withdrawn
from plan

The amount of the unfunded vested benefits
allocable to an employer that withdraws from a
plan shall be determined in accordance with sub-
section (b), (c), or (d) of this section.

(b) Factors determining computation of amount
of unfunded vested benefits allocable to em-
ployer withdrawn from plan

(1) Except as provided in subsections (c¢) and
(d), the amount of unfunded vested benefits allo-
cable to an employer that withdraws is the sum
of—

(A) the employer’s proportional share of the
unamortized amount of the change in the
plan’s unfunded vested benefits for plan years
ending after September 25, 1980, as determined
under paragraph (2),

(B) the employer’s proportional share, if
any, of the unamortized amount of the plan’s
unfunded vested benefits at the end of the plan
year ending before September 26, 1980, as de-
termined under paragraph (3); and

(C) the employer’s proportional share of the
unamortized amounts of the reallocated un-
funded vested benefits (if any) as determined
under paragraph (4).

If the sum of the amounts determined with re-
spect to an employer under paragraphs (2), (3),
and (4) is negative, the unfunded vested benefits
allocable to the employer shall be zero.

(2)(A) An employer’s proportional share of the
unamortized amount of the change in the plan’s
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unfunded vested benefits for plan years ending
after September 25, 1980, is the sum of the em-
ployer’s proportional shares of the unamortized
amount of the change in unfunded vested bene-
fits for each plan year in which the employer
has an obligation to contribute under the plan
ending—

(i) after such date, and

(ii) before the plan year in which the with-

drawal of the employer occurs.

(B) The change in a plan’s unfunded vested
benefits for a plan year is the amount by
which—

(i) the unfunded vested benefits at the end of
the plan year; exceeds
(ii) the sum of—

(I) the unamortized amount of the un-
funded vested benefits for the last plan year
ending before September 26, 1980, and

(IT) the sum of the unamortized amounts of
the change in unfunded vested benefits for
each plan year ending after September 25,
1980, and preceding the plan year for which
the change is determined.

(C) The unamortized amount of the change in
a plan’s unfunded vested benefits with respect to
a plan year is the change in unfunded vested
benefits for the plan year, reduced by 5 percent
of such change for each succeeding plan year.

(D) The unamortized amount of the unfunded
vested benefits for the last plan year ending be-
fore September 26, 1980, is the amount of the un-
funded vested benefits as of the end of that plan
year reduced by 5 percent of such amount for
each succeeding plan year.

(E) An employer’s proportional share of the
unamortized amount of a change in unfunded
vested benefits is the product of—

(i) the unamortized amount of such change

(as of the end of the plan year preceding the

plan year in which the employer withdraws);

multiplied by
(ii) a fraction—

(I) the numerator of which is the sum of
the contributions required to be made under
the plan by the employer for the year in
which such change arose and for the 4 pre-
ceding plan years, and

(IT) the denominator of which is the sum
for the plan year in which such change arose
and the 4 preceding plan years of all con-
tributions made by employers who had an
obligation to contribute under the plan for
the plan year in which such change arose re-
duced by the contributions made in such
years by employers who had withdrawn from
the plan in the year in which the change
arose.

(3) An employer’s proportional share of the
unamortized amount of the plan’s unfunded
vested benefits for the last plan year ending be-
fore September 26, 1980, is the product of—

(A) such unamortized amount; multiplied
by—
(B) a fraction—

(i) the numerator of which is the sum of all
contributions required to be made by the
employer under the plan for the most recent
5 plan years ending before September 26,
1980, and
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(ii) the denominator of which is the sum of
all contributions made for the most recent 5
plan years ending before September 26, 1980,
by all employers—

(I) who had an obligation to contribute
under the plan for the first plan year end-
ing on or after such date, and

(IT) who had not withdrawn from the
plan before such date.

(4)(A) An employer’s proportional share of the
unamortized amount of the reallocated un-
funded vested benefits is the sum of the employ-
er’s proportional share of the unamortized
amount of the reallocated unfunded vested bene-
fits for each plan year ending before the plan
year in which the employer withdrew from the
plan.

(B) Except as otherwise provided in regula-
tions prescribed by the corporation, the reallo-
cated unfunded vested benefits for a plan year is
the sum of—

(i) any amount which the plan sponsor deter-
mines in that plan year to be uncollectible for
reasons arising out of cases or proceedings
under title 11, or similar proceedings.!

(ii) any amount which the plan sponsor de-
termines in that plan year will not be assessed
as a result of the operation of section 1389,
1399(c)(1)(B), or 1405 of this title against an
employer to whom a notice described in sec-
tion 1399 of this title has been sent, and

(iii) any amount which the plan sponsor de-
termines to be uncollectible or unassessable in
that plan year for other reasons under stand-
ards not inconsistent with regulations pre-
scribed by the corporation.

(C) The unamortized amount of the reallo-
cated unfunded vested benefits with respect to a
plan year is the reallocated unfunded vested
benefits for the plan year, reduced by 5 percent
of such reallocated unfunded vested benefits for
each succeeding plan year.

(D) An employer’s proportional share of the
unamortized amount of the reallocated un-
funded vested benefits with respect to a plan
year is the product of—

(i) the unamortized amount of the reallo-
cated unfunded vested benefits (as of the end
of the plan year preceding the plan year in
which the employer withdraws); multiplied by

(ii) the fraction defined in paragraph
2)(E)(ID).

(c) Amendment of multiemployer plan for deter-
mination respecting amount of unfunded
vested benefits allocable to employer with-
drawn from plan; factors determining com-
putation of amount

(1) A multiemployer plan, other than a plan
which primarily covers employees in the build-
ing and construction industry, may be amended
to provide that the amount of unfunded vested
benefits allocable to an employer that with-
draws from the plan is an amount determined
under paragraph (2), (3), (4), or (5) of this sub-
section, rather than under subsection (b) or (d).
A plan described in section 1383(b)(1)(B)(i) of this
title (relating to the building and construction

180 in original. The period probably should be a comma.
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industry) may be amended, to the extent pro-
vided in regulations prescribed by the corpora-
tion, to provide that the amount of the unfunded
vested benefits allocable to an employer not de-
scribed in section 1383(b)(1)(A) of this title shall
be determined in a manner different from that
provided in subsection (b).

(2)(A) The amount of the unfunded vested ben-
efits allocable to any employer under this para-
graph is the sum of the amounts determined
under subparagraphs (B) and (C).

(B) The amount determined under this sub-
paragraph is the product of—

(i) the plan’s unfunded vested benefits as of
the end of the last plan year ending before
September 26, 1980, reduced as if those obliga-
tions were being fully amortized in level an-
nual installments over 15 years beginning with
the first plan year ending on or after such
date; multiplied by

(ii) a fraction—

(I) the numerator of which is the sum of
all contributions required to be made by the
employer under the plan for the last 5 plan
years ending before September 26, 1980, and

(IT) the denominator of which is the sum of
all contributions made for the last 5 plan
years ending before September 26, 1980, by
all employers who had an obligation to con-
tribute under the plan for the first plan year
ending after September 25, 1980, and who had
not withdrawn from the plan before such
date.

(C) The amount determined under this sub-
paragraph is the product of—
(i) an amount equal to—

(I) the plan’s unfunded vested benefits as
of the end of the plan year preceding the
plan year in which the employer withdraws,
less

(IT) the sum of the value as of such date of
all outstanding claims for withdrawal liabil-
ity which can reasonably be expected to be
collected, with respect to employers with-
drawing before such plan year, and that por-
tion of the amount determined under sub-
paragraph (B)(i) which is allocable to em-
ployers who have an obligation to contribute
under the plan in the plan year preceding
the plan year in which the employer with-
draws and who also had an obligation to con-
tribute under the plan for the first plan year
ending after September 25, 1980; multiplied
by
(ii) a fraction—

(I) the numerator of which is the total
amount required to be contributed under the
plan by the employer for the last 5 plan
years ending before the date on which the
employer withdraws, and

(IT) the denominator of which is the total
amount contributed under the plan by all
employers for the last 5 plan years ending
before the date on which the employer with-
draws, increased by the amount of any em-
ployer contributions owed with respect to
earlier periods which were collected in those
plan years, and decreased by any amount
contributed by an employer who withdrew
from the plan under this part during those
plan years.
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(D) The corporation may by regulation permit
adjustments in any denominator under this sec-
tion, consistent with the purposes of this sub-
chapter, where such adjustment would be appro-
priate to ease administrative burdens of plan
sponsors in calculating such denominators.

(3) The amount of the unfunded vested benefits
allocable to an employer under this paragraph is
the product of—

(A) the plan’s unfunded vested benefits as of
the end of the plan year preceding the plan
year in which the employer withdraws, less
the value as of the end of such year of all out-
standing claims for withdrawal liability which
can reasonably be expected to be collected
from employers withdrawing before such year;
multiplied by

(B) a fraction—

(i) the numerator of which is the total
amount required to be contributed by the
employer under the plan for the last 5 plan
years ending before the withdrawal, and

(ii) the denominator of which is the total
amount contributed under the plan by all
employers for the last 5 plan years ending
before the withdrawal, increased by any em-
ployer contributions owed with respect to
earlier periods which were collected in those
plan years, and decreased by any amount
contributed to the plan during those plan
years by employers who withdrew from the
plan under this section during those plan
years.

(4)(A) The amount of the unfunded vested ben-
efits allocable to an employer under this para-
graph is equal to the sum of—

(i) the plan’s unfunded vested benefits which
are attributable to participants’ service with
the employer (determined as of the end of the
plan year preceding the plan year in which the
employer withdraws), and

(ii) the employer’s proportional share of any
unfunded vested benefits which are not attrib-
utable to service with the employer or other
employers who are obligated to contribute
under the plan in the plan year preceding the
plan year in which the employer withdraws
(determined as of the end of the plan year pre-
ceding the plan year in which the employer
withdraws).

(B) The plan’s unfunded vested benefits which
are attributable to participants’ service with
the employer is the amount equal to the value
of nonforfeitable benefits under the plan which
are attributable to participants’ service with
such employer (determined under plan rules not
inconsistent with regulations of the corpora-
tion) decreased by the share of plan assets deter-
mined under subparagraph (C) which is allocated
to the employer as provided under subparagraph
(D).

(C) The value of plan assets determined under
this subparagraph is the value of plan assets al-
located to nonforfeitable benefits which are at-
tributable to service with the employers who
have an obligation to contribute under the plan
in the plan year preceding the plan year in
which the employer withdraws, which is deter-
mined by multiplying—
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(i) the value of the plan assets as of the end
of the plan year preceding the plan year in
which the employer withdraws, by

(ii) a fraction—

(I) the numerator of which is the value of
nonforfeitable benefits which are attrib-
utable to service with such employers, and

(IT) the denominator of which is the value
of all nonforfeitable benefits under the plan

as of the end of the plan year.

(D) The share of plan assets, determined under
subparagraph (C), which is allocated to the em-
ployer shall be determined in accordance with
one of the following methods which shall be
adopted by the plan by amendment:

(i) by multiplying the value of plan assets
determined under subparagraph (C) by a frac-
tion—

(I) the numerator of which is the value of
the nonforfeitable benefits which are attrib-
utable to service with the employer, and

(IT) the denominator of which is the value
of the nonforfeitable benefits which are at-
tributable to service with all employers who
have an obligation to contribute under the
plan in the plan year preceding the plan year
in which the employer withdraws;

(ii) by multiplying the value of plan assets
determined under subparagraph (C) by a frac-
tion—

(I) the numerator of which is the sum of
all contributions (accumulated with inter-
est) which have been made to the plan by the
employer for the plan year preceding the
plan year in which the employer withdraws
and all preceding plan years; and

(IT) the denominator of which is the sum of
all contributions (accumulated with inter-
est) which have been made to the plan (for
the plan year preceding the plan year in
which the employer withdraws and all pre-
ceding plan years) by all employers who
have an obligation to contribute to the plan
for the plan year preceding the plan year in
which the employer withdraws; or

(iii) by multiplying the value of plan assets
under subparagraph (C) by a fraction—

(ID the numerator of which is the amount
determined under clause (ii)(I) of this sub-
paragraph, less the sum of benefit payments
(accumulated with interest) made to partici-
pants (and their beneficiaries) for the plan
years described in such clause (ii)(I) which
are attributable to service with the em-
ployer; and

(IT) the denominator of which is the
amount determined under clause (ii)(II) of
this subparagraph, reduced by the sum of
benefit payments (accumulated with inter-
est) made to participants (and their bene-
ficiaries) for the plan years described in such
clause (ii)(II) which are attributable to serv-
ice with respect to the employers described
in such clause (ii)(ID).

(E) The amount of the plan’s unfunded vested
benefits for a plan year preceding the plan year
in which an employer withdraws, which is not
attributable to service with employers who have
an obligation to contribute under the plan in the



Page 693

plan year preceding the plan year in which such
employer withdraws, is equal to—
(i) an amount equal to—

(I) the value of all nonforfeitable benefits
under the plan at the end of such plan year,
reduced by

(IT) the value of nonforfeitable benefits
under the plan at the end of such plan year
which are attributable to participants’ serv-
ice with employers who have an obligation
to contribute under the plan for such plan
year; reduced by

(ii) an amount equal to—

(I) the value of the plan assets as of the
end of such plan year, reduced by

(IT) the value of plan assets as of the end
of such plan year as determined under sub-
paragraph (C); reduced by

(iii) the value of all outstanding claims for
withdrawal liability which can reasonably be
expected to be collected with respect to em-
ployers withdrawing before the year preceding
the plan year in which the employer with-
draws.

(F) The employer’s proportional share de-
scribed in subparagraph (A)(ii) for a plan year is
the amount determined under subparagraph (E)
for the employer, but not in excess of an amount
which bears the same ratio to the sum of the
amounts determined under subparagraph (E) for
all employers under the plan as the amount de-
termined under subparagraph (C) for the em-
ployer bears to the sum of the amounts deter-
mined under subparagraph (C) for all employers
under the plan.

(G) The corporation may prescribe by regula-
tion other methods which a plan may adopt for
allocating assets to determine the amount of
the unfunded vested benefits attributable to
service with the employer and to determine the
employer’s share of unfunded vested benefits not
attributable to service with employers who have
an obligation to contribute under the plan in the
plan year in which the employer withdraws.

(5)(A) The corporation shall prescribe by regu-
lation a procedure by which a plan may, by
amendment, adopt any other alternative method
for determining an employer’s allocable share of
unfunded vested benefits under this section, sub-
ject to the approval of the corporation based on
its determination that adoption of the method
by the plan would not significantly increase the
risk of loss to plan participants and bene-
ficiaries or to the corporation.

(B) The corporation may prescribe by regula-
tion standard approaches for alternative meth-
ods, other than those set forth in the preceding
paragraphs of this subsection, which a plan may
adopt under subparagraph (A), for which the cor-
poration may waive or modify the approval re-
quirements of subparagraph (A). Any alternative
method shall provide for the allocation of sub-
stantially all of a plan’s unfunded vested bene-
fits among employers who have an obligation to
contribute under the plan.

(C) Unless the corporation by regulation pro-
vides otherwise, a plan may be amended to pro-
vide that a period of more than 5 but not more
than 10 plan years may be used for determining
the numerator and denominator of any fraction
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which is used under any method authorized
under this section for determining an employ-
er’s allocable share of unfunded vested benefits
under this section.

(D) The corporation may by regulation permit
adjustments in any denominator under this sec-
tion, consistent with the purposes of this sub-
chapter, where such adjustment would be appro-
priate to ease administrative burdens of plan
sponsors in calculating such denominators.

(E) FRESH START OPTION.—Notwithstanding
paragraph (1), a plan may be amended to provide
that the withdrawal liability method described
in subsection (b) shall be applied by substituting
the plan year which is specified in the amend-
ment and for which the plan has no unfunded
vested benefits for the plan year ending before
September 26, 1980.

(d) Method of calculating allocable share of em-
ployer of unfunded vested benefits set forth
in subsection (c)(3); applicability of certain
statutory provisions

(1) The method of calculating an employer’s
allocable share of unfunded vested benefits set
forth in subsection (c¢)(3) shall be the method for
calculating an employer’s allocable share of un-
funded vested benefits under a plan to which
section 404(c) of title 26, or a continuation of
such a plan, applies, unless the plan is amended
to adopt another method authorized under sub-
section (b) or (c).

(2) Sections 1384, 1389, 1399(c)(1)(B), and 1405 of
this title shall not apply with respect to the
withdrawal of an employer from a plan described
in paragraph (1) unless the plan is amended to
provide that any of such sections apply.

(e) Reduction of liability of withdrawn employer
in case of transfer of liabilities to another
plan incident to withdrawal or partial with-
drawal of employer

In the case of a transfer of liabilities to an-
other plan incident to an employer’s withdrawal
or partial withdrawal, the withdrawn employer’s
liability under this part shall be reduced in an
amount equal to the value, as of the end of the
last plan year ending on or before the date of
the withdrawal, of the transferred unfunded
vested benefits.

(f) Computations applicable in case of with-
drawal following merger of multiemployer
plans

In the case of a withdrawal following a merger
of multiemployer plans, subsection (b), (c), or (d)
shall be applied in accordance with regulations
prescribed by the corporation; except that, if a
withdrawal occurs in the first plan year begin-
ning after a merger of multiemployer plans, the
determination under this section shall be made
as if each of the multiemployer plans had re-
mained separate plans.

(Pub. L. 93-406, title IV, §4211, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1226;
amended Pub. L. 98-369, div. A, title V,
§5568(b)(1)(A), (B), July 18, 1984, 98 Stat. 899; Pub.
L. 101-239, title VII, §7891(a)(1), Dec. 19, 1989, 103
Stat. 2445; Pub. L. 109-280, title II, §204(c)(2),
Aug. 17, 2006, 120 Stat. 887.)
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Editorial Notes

AMENDMENTS

2006—Subsec. (¢)(5)(E). Pub. L. 109-280 added subpar.
(E).

1989—Subsec. (d)(1). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

1984—Subsec. (b). Pub. L. 98-369, §558(b)(1)(A), (B),
substituted ‘““September 25, 1980 for ‘‘April 28, 1980"° in
pars. (1)(A) and (2)(A), (B)(ii)II), and ‘‘September 26,
1980 for ‘‘April 29, 1980 in pars. (1)(B) and (2)(B)({i)(I),
(D), and in par. (3) in provisions preceding subpar. (A)
and in subpar. (B)(), (ii).

Subsec. (¢)(2). Pub. L. 98-369, §558(b)(1)(A), (B), sub-
stituted ‘‘September 25, 1980’ for ‘‘April 28, 1980 in
subpars. (B)(ii)(II) and (C)A)II) and ‘‘September 26,
1980*° for ‘‘April 29, 1980’ in subpar. (B)(i), (ii)(I), (IT).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable with re-
spect to plan withdrawals occurring on or after Jan. 1,
2007, see section 204(c)(3) of Pub. L. 109-280, set out as
a note under section 1390 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1392. Obligation to contribute

(a) “Obligation to contribute” defined

For purposes of this part, the term ‘‘obligation
to contribute’” means an obligation to con-
tribute arising—

(1) under one or more collective bargaining

(or related) agreements, or

(2) as a result of a duty under applicable
labor-management relations law, but

does not include an obligation to pay with-
drawal liability under this section or to pay de-
linquent contributions.

(b) Payments of withdrawal liability not consid-
ered contributions

Payments of withdrawal liability under this
part shall not be considered contributions for
purposes of this part.

(¢) Transactions to evade or avoid liability

If a principal purpose of any transaction is to
evade or avoid liability under this part, this
part shall be applied (and liability shall be de-
termined and collected) without regard to such
transaction.

(Pub. L. 93-406, title IV, §4212, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1233.)

§ 1393. Actuarial assumptions

(a) Use by plan actuary in determining unfunded
vested benefits of a plan for computing with-
drawal liability of employer

The corporation may prescribe by regulation

actuarial assumptions which may be used by a
plan actuary in determining the unfunded vest-
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ed benefits of a plan for purposes of determining

an employer’s withdrawal liability under this

part. Withdrawal liability under this part shall
be determined by each plan on the basis of—

(1) actuarial assumptions and methods
which, in the aggregate, are reasonable (tak-
ing into account the experience of the plan
and reasonable expectations) and which, in
combination, offer the actuary’s best estimate
of anticipated experience under the plan, or

(2) actuarial assumptions and methods set
forth in the corporation’s regulations for pur-
poses of determining an employer’s with-
drawal liability.

(b) Factors determinative of unfunded vested
benefits of plan for computing withdrawal li-
ability of employer

In determining the unfunded vested benefits of

a plan for purposes of determining an employer’s

withdrawal liability under this part, the plan

actuary may—

(1) rely on the most recent complete actu-
arial valuation used for purposes of section 412
of title 26 and reasonable estimates for the in-
terim years of the unfunded vested benefits,
and

(2) in the absence of complete data, rely on
the data available or on data secured by a
sampling which can reasonably be expected to
be representative of the status of the entire
plan.

(c) Determination of amount of unfunded vested
benefits

For purposes of this part, the term ‘‘unfunded
vested benefits’” means with respect to a plan,
an amount equal to—

(A) the value of nonforfeitable benefits
under the plan, less
(B) the value of the assets of the plan.

(Pub. L. 93406, title IV, §4213, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1233;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

Editorial Notes
AMENDMENTS

1989—Subsec. (b)(1). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1394. Application of plan amendments; excep-
tion

(a) No plan rule or amendment adopted after
January 31, 1981, under section 1389 or 1391(c) of
this title may be applied without the employer’s
consent with respect to liability for a with-
drawal or partial withdrawal which occurred be-
fore the date on which the rule or amendment
was adopted.
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(b) All plan rules and amendments authorized
under this part shall operate and be applied uni-
formly with respect to each employer, except
that special provisions may be made to take
into account the creditworthiness of an em-
ployer. The plan sponsor shall give notice to all
employers who have an obligation to contribute
under the plan and to all employee organiza-
tions representing employees covered under the
plan of any plan rules or amendments adopted
pursuant to this section.

(Pub. L. 93-406, title IV, §4214, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)

§1395. Plan notification to corporation of poten-
tially significant withdrawals

The corporation may, by regulation, require
the plan sponsor of a multiemployer plan to pro-
vide notice to the corporation when the with-
drawal from the plan by any employer has re-
sulted, or will result, in a significant reduction
in the amount of aggregate contributions under
the plan made by employers.

(Pub. L. 93-406, title IV, §4215, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)

§1396. Special rules for plans under section
404(c) of title 26

(a) Amount of withdrawal liability; determina-
tive factors

In the case of a plan described in subsection
(b)—

(1) if an employer withdraws prior to a ter-
mination described in section 134la(a)(2) of
this title, the amount of withdrawal liability
to be paid in any year by such employer shall
be an amount equal to the greater of—

(A) the amount determined under section
1399(c)(1)(C)(1) of this title, or
(B) the product of—

(i) the number of contribution base units
for which the employer would have been
required to make contributions for the
prior plan year if the employer had not
withdrawn, multiplied by

(ii) the contribution rate for the plan
year which would be required to meet the
amortization schedules contained in sec-
tion 1423(d)(3)(B)(ii)! of this title (deter-
mined without regard to any limitation on
such rate otherwise provided by this sub-
chapter)

except that an employer shall not be required
to pay an amount in excess of the withdrawal
liability computed with interest; and
(2) the withdrawal liability of an employer
who withdraws after December 31, 1983, as a re-
sult of a termination described in section
1341a(a)(2) of this title which is agreed to by
the labor organization that appoints the em-
ployee representative on the joint board of
trustees which sponsors the plan, shall be de-
termined under subsection (c) if—
(A) as a result of prior employer with-
drawals in any plan year commencing after

1See References in Text note below.
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January 1, 1980, the number of contribution
base units is reduced to less than 67 percent
of the average number of such units for the
calendar years 1974 through 1979; and

(B) at least 50 percent of the withdrawal li-
ability attributable to the first 33 percent
decline described in subparagraph (A) has
been determined by the plan sponsor to be
uncollectible within the meaning of regula-
tions of the corporation of general applica-
bility; and

(C) the rate of employer contributions
under the plan for each plan year following
the first plan year beginning after Sep-
tember 26, 1980 and preceding the termi-
nation date equals or exceeds the rate de-
scribed in section 1423(d)(3)! of this title.

(b) Covered plans

A plan is described in this subsection if—

(1) it is a plan described in section 404(c) of
title 26 or a continuation thereof; and

(2) participation in the plan is substantially
limited to individuals who retired prior to
January 1, 1976.

(¢) Amount of liability of employer; “a year of
signatory service” defined

(1) The amount of an employer’s liability
under this paragraph is the product of—

(A) the amount of the employer’s with-
drawal liability determined without regard to
this section, and

(B) the greater of 90 percent, or a fraction—

(i) the numerator of which is an amount
equal to the portion of the plan’s unfunded
vested benefits that is attributable to plan
participants who have a total of 10 or more
years of signatory service, and

(ii) the denominator of which is an amount
equal to the total unfunded vested benefits
of the plan.

(2) For purposes of paragraph (1), the term ‘‘a
year of signatory service’’” means a year during
any portion of which a participant was em-
ployed for an employer who was obligated to
contribute in that year, or who was subse-
quently obligated to contribute.

(Pub. L. 93-406, title IV, §4216, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)

Editorial Notes
REFERENCES IN TEXT

Section 1423 of this title, referred to in subsec.
(a)(1)(B)(i1), (2)(C), was repealed by Pub. L. 113-235, div.
O, title I, §108(a)(1), Dec. 16, 2014, 128 Stat. 2786.

§1397. Application of part in case of certain pre-
1980 withdrawals; adjustment of covered
plan

(a) For the purpose of determining the amount
of unfunded vested benefits allocable to an em-
ployer for a partial or complete withdrawal from
a plan which occurs after September 25, 1980, and
for the purpose of determining whether there
has been a partial withdrawal after such date,
the amount of contributions, and the number of
contribution base units, of such employer prop-
erly allocable—
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(1) to work performed under a collective bar-
gaining agreement for which there was a per-
manent cessation of the obligation to con-
tribute before September 26, 1980, or

(2) to work performed at a facility at which
all covered operations permanently ceased be-
fore September 26, 1980, or for which there was
a permanent cessation of the obligation to
contribute before that date,

shall not be taken into account.

(b) A plan may, in a manner not inconsistent
with regulations, which shall be prescribed by
the corporation, adjust the amount of unfunded
vested benefits allocable to other employers
under a plan maintained by an employer de-
scribed in subsection (a).

(Pub. L. 93-406, title IV, §4217, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1235;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(A), (B), July 18, 1984, 98 Stat. 899.)

Editorial Notes

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-369, §558(b)(1)(A), (B),
substituted ‘‘September 25, 1980 for ‘‘April 28, 1980’ in
provisions preceding par. (1) and ‘‘September 26, 1980’
for ‘‘April 29, 1980’ in pars. (1) and (2).

§1398. Withdrawal not to occur because of
change in business form or suspension of
contributions during labor dispute

Notwithstanding any other provision of this
part, an employer shall not be considered to
have withdrawn from a plan solely because—

(1) an employer ceases to exist by reason
of—
(A) a change in corporate structure de-
scribed in section 1369(b) of this title, or
(B) a change to an unincorporated form of
business enterprise,

if the change causes no interruption in em-
ployer contributions or obligations to con-
tribute under the plan, or

(2) an employer suspends contributions
under the plan during a labor dispute involv-
ing its employees.

For purposes of this part, a successor or parent
corporation or other entity resulting from any
such change shall be considered the original em-
ployer.

(Pub. L. 93-406, title IV, §4218, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1236;
amended Pub. L. 99-514, title XVIII, §1879(u)(4),
as added Pub. L. 101-239, title VII, §7862(b)(1)(C),
Dec. 19, 1989, 103 Stat. 2432; Pub. L. 101-239, title
VII, §7893(f), Dec. 19, 1989, 103 Stat. 2447.)

Editorial Notes

AMENDMENTS

1989—Par. (1)(A). Pub. L. 101-239, §7893(f), made iden-
tical amendment to that of Pub. L. 99-514, §1879(u)(4),
as added by Pub. L. 101-239, §7862(b)(1)(C), see below.

Pub. L. 101-239, §7862(b)(1)(C), added Pub. L. 99-514,
§1879(u)(4), see 1986 Amendment note below.

1986—Par. (1)(A). Pub. L. 99-514, §1879(u)(4), as added
by Pub. L. 101-239, §7862(b)(1)(C), substituted ‘‘section
1369(b) of this title” for ‘‘section 1362(d) of this title’.
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Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7862(b)(1)(C) of Pub. L. 101-239
effective as if included in the provision of the Tax Re-
form Act of 1986, Pub. L. 99-514, to which such amend-
ment relates, see section 7863 of Pub. L. 101-239, set out
as a note under section 106 of Title 26, Internal Revenue
Code.

Amendment by section 7893(f) of Pub. L. 101-239 effec-
tive as if included in the provision of the Single-Em-
ployer Pension Plan Amendments Act of 1986, Pub. L.
99-272, title XI, to which such amendment relates, see
section 7893(h) of Pub. L. 101-239, set out as a note
under section 1002 of this title.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIIT [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

§1399. Notice, collection, etc., of withdrawal li-
ability

(a) Furnishing of information by employer to
plan sponsor

An employer shall, within 30 days after a writ-
ten request from the plan sponsor, furnish such
information as the plan sponsor reasonably de-
termines to be necessary to enable the plan
sponsor to comply with the requirements of this
part.

(b) Notification, demand for payment, and re-
view upon complete or partial withdrawal by
employer

(1) As soon as practicable after an employer’s
complete or partial withdrawal, the plan spon-
sor shall—

(A) notify the employer of—

(i) the amount of the liability, and

(ii) the schedule for liability payments,
and

(B) demand payment in accordance with the
schedule.

(2)(A) No later than 90 days after the employer
receives the notice described in paragraph (1),
the employer—

(i) may ask the plan sponsor to review any
specific matter relating to the determination
of the employer’s liability and the schedule of
payments,

(ii) may identify any inaccuracy in the de-
termination of the amount of the unfunded
vested benefits allocable to the employer, and

(iii) may furnish any additional relevant in-
formation to the plan sponsor.

(B) After a reasonable review of any matter
raised, the plan sponsor shall notify the em-
ployer of—

(i) the plan sponsor’s decision,
(ii) the basis for the decision, and
(iii) the reason for any change in the deter-
mination of the employer’s liability or sched-
ule of liability payments.
(c) Payment requirements; amount, etc.

(1)(A)(1) Except as provided in subparagraphs

(B) and (D) of this paragraph and in paragraphs
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(4) and (5), an employer shall pay the amount de-
termined under section 1391 of this title, ad-
justed if appropriate first under section 1389 of
this title and then under section 1386 of this
title over the period of years necessary to amor-
tize the amount in level annual payments deter-
mined under subparagraph (C), calculated as if
the first payment were made on the first day of
the plan year following the plan year in which
the withdrawal occurs and as if each subsequent
payment were made on the first day of each sub-
sequent plan year. Actual payment shall com-
mence in accordance with paragraph (2).

(ii) The determination of the amortization pe-
riod described in clause (i) shall be based on the
assumptions used for the most recent actuarial
valuation for the plan.

(B) In any case in which the amortization pe-
riod described in subparagraph (A) exceeds 20
years, the employer’s liability shall be limited
to the first 20 annual payments determined
under subparagraph (C).

(C)(i) Except as provided in subparagraph (E),
the amount of each annual payment shall be the
product of—

(I) the average annual number of contribu-
tion base units for the period of 3 consecutive
plan years, during the period of 10 consecutive
plan years ending before the plan year in
which the withdrawal occurs, in which the
number of contribution base units for which
the employer had an obligation to contribute
under the plan is the highest, and

(IT) the highest contribution rate at which
the employer had an obligation to contribute
under the plan during the 10 plan years ending
with the plan year in which the withdrawal oc-
curs.

For purposes of the preceding sentence, a partial
withdrawal described in section 1385(a)(1) of this
title shall be deemed to occur on the last day of
the first year of the 3-year testing period de-
scribed in section 1385(b)(1)(B)(i) of this title.

(ii)(I) A plan may be amended to provide that
for any plan year ending before 1986 the amount
of each annual payment shall be (in lieu of the
amount determined under clause (i)) the average
of the required employer contributions under
the plan for the period of 3 consecutive plan
years (during the period of 10 consecutive plan
years ending with the plan year preceding the
plan year in which the withdrawal occurs) for
which such required contributions were the
highest.

(IT) Subparagraph (B) shall not apply to any
plan year to which this clause applies.

(ITII) This clause shall not apply in the case of
any withdrawal described in subparagraph (D).

(IV) If under a plan this clause applies to any
plan year but does not apply to the next plan
year, this clause shall not apply to any plan
year after such next plan year.

(V) For purposes of this clause, the term ‘‘re-
quired contributions’ means, for any period, the
amounts which the employer was obligated to
contribute for such period (not taking into ac-
count any delinquent contribution for any other
period).

(iii) A plan may be amended to provide that
for the first plan year ending on or after Sep-
tember 26, 1980, the number ‘5’ shall be sub-
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stituted for the number ‘10"’ each place it ap-
pears in clause (i) or clause (ii) (whichever is ap-
propriate). If the plan is so amended, the num-
ber ‘6"’ shall be increased by one for each suc-
ceeding plan year until the number ‘10 is
reached.

(D) In any case in which a multiemployer plan
terminates by the withdrawal of every employer
from the plan, or in which substantially all the
employers withdraw from a plan pursuant to an
agreement or arrangement to withdraw from the
plan—

(i) the liability of each such employer who
has withdrawn shall be determined (or redeter-
mined) under this paragraph without regard to
subparagraph (B), and

(ii) notwithstanding any other provision of
this part, the total unfunded vested benefits of
the plan shall be fully allocated among all
such employers in a manner not inconsistent
with regulations which shall be prescribed by
the corporation.

Withdrawal by an employer from a plan, during
a period of 3 consecutive plan years within
which substantially all the employers who have
an obligation to contribute under the plan with-
draw, shall be presumed to be a withdrawal pur-
suant to an agreement or arrangement, unless
the employer proves otherwise by a preponder-
ance of the evidence.

(E) In the case of a partial withdrawal de-
scribed in section 1385(a) of this title, the
amount of each annual payment shall be the
product of—

(i) the amount determined under subpara-
graph (C) (determined without regard to this
subparagraph), multiplied by

(ii) the fraction determined under section
1386(a)(2) of this title.

(2) Withdrawal liability shall be payable in ac-
cordance with the schedule set forth by the plan
sponsor under subsection (b)(1) beginning no
later than 60 days after the date of the demand
notwithstanding any request for review or ap-
peal of determinations of the amount of such li-
ability or of the schedule.

(3) Each annual payment determined under
paragraph (1)(C) shall be payable in 4 equal in-
stallments due quarterly, or at other intervals
specified by plan rules. If a payment is not made
when due, interest on the payment shall accrue
from the due date until the date on which the
payment is made.

(4) The employer shall be entitled to prepay
the outstanding amount of the unpaid annual
withdrawal liability payments determined under
paragraph (1)(C), plus accrued interest, if any, in
whole or in part, without penalty. If the prepay-
ment is made pursuant to a withdrawal which is
later determined to be part of a withdrawal de-
scribed in paragraph (1)(D), the withdrawal li-
ability of the employer shall not be limited to
the amount of the prepayment.

(5) In the event of a default, a plan sponsor
may require immediate payment of the out-
standing amount of an employer’s withdrawal li-
ability, plus accrued interest on the total out-
standing liability from the due date of the first
payment which was not timely made. For pur-
poses of this section, the term ‘‘default”
means—
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(A) the failure of an employer to make, when
due, any payment under this section, if the
failure is not cured within 60 days after the
employer receives written notification from
the plan sponsor of such failure, and

(B) any other event defined in rules adopted
by the plan which indicates a substantial like-
lihood that an employer will be unable to pay
its withdrawal liability.

(6) Except as provided in paragraph (1)(A)(ii),
interest under this subsection shall be charged
at rates based on prevailing market rates for
comparable obligations, in accordance with reg-
ulations prescribed by the corporation.

(7) A multiemployer plan may adopt rules for
other terms and conditions for the satisfaction
of an employer’s withdrawal liability if such
rules—

(A) are consistent with this chapter, and
(B) are not inconsistent with regulations of
the corporation.

(8) In the case of a terminated multiemployer
plan, an employer’s obligation to make pay-
ments under this section ceases at the end of the
plan year in which the assets of the plan (exclu-
sive of withdrawal liability claims) are suffi-
cient to meet all obligations of the plan, as de-
termined by the corporation.

(d) Applicability of statutory prohibitions

The prohibitions provided in section 1106(a) of
this title do not apply to any action required or
permitted under this part or to any arrangement
relating to withdrawal liability involving the
plan.

(Pub. L. 93-406, title IV, §4219, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1236;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(B), July 18, 1984, 98 Stat. 899; Pub. L.
113-235, div. O, title II, §201(a)(7)(B), Dec. 16, 2014,
128 Stat. 2810.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (¢)(7)(A), was in
the original ‘‘this Act’’, meaning Pub. L. 93-406, known
as the Employee Retirement Income Security Act of
1974. Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

2014—Subsec. (d). Pub. L. 113-235 inserted ‘‘or to any
arrangement relating to withdrawal liability involving
the plan’ before period at end.

1984—Subsec. (c)(1)(C)(iii). Pub. L. 98-369 substituted
‘“‘September 26, 1980’° for ‘‘April 29, 1980°".

§1400. Approval of amendments

(a) Amendment of covered multiemployer plan;
procedures applicable

Except as provided in subsection (b), if an
amendment to a multiemployer plan authorized
by any preceding section of this part is adopted
more than 36 months after the effective date of
this section, the amendment shall be effective
only if the corporation approves the amend-
ment, or, within 90 days after the corporation
receives notice and a copy of the amendment
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from the plan sponsor, fails to disapprove the

amendment.

(b) Amendment respecting methods for com-
puting withdrawal liability

An amendment permitted by section 1391(c)(5)
of this title may be adopted only in accordance
with that section.

(¢) Criteria for disapproval by corporation

The corporation shall disapprove an amend-
ment referred to in subsection (a) or (b) only if
the corporation determines that the amendment
creates an unreasonable risk of loss to plan par-
ticipants and beneficiaries or to the corporation.

(Pub. L. 93-406, title IV, §4220, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1239.)

Editorial Notes
REFERENCES IN TEXT

For the effective date of this section, referred to in
subsec. (a), see 1461(e)(2) of this title.

§ 1401. Resolution of disputes

(a) Arbitration proceedings; matters subject to
arbitration, procedures applicable, etc.

(1) Any dispute between an employer and the
plan sponsor of a multiemployer plan con-
cerning a determination made under sections
1381 through 1399 of this title shall be resolved
through arbitration. Either party may initiate
the arbitration proceeding within a 60-day pe-
riod after the earlier of—

(A) the date of notification to the employer
under section 1399(b)(2)(B) of this title, or

(B) 120 days after the date of the employer’s
request under section 1399(b)(2)(A) of this title.

The parties may jointly initiate arbitration
within the 180-day period after the date of the
plan sponsor’s demand under section 1399(b)(1) of
this title.

(2) An arbitration proceeding under this sec-
tion shall be conducted in accordance with fair
and equitable procedures to be promulgated by
the corporation. The plan sponsor may purchase
insurance to cover potential liability of the ar-
bitrator. If the parties have not provided for the
costs of the arbitration, including arbitrator’s
fees, by agreement, the arbitrator shall assess
such fees. The arbitrator may also award reason-
able attorney’s fees.

(3)(A) For purposes of any proceeding under
this section, any determination made by a plan
sponsor under sections 1381 through 1399 of this
title and section 1405 of this title is presumed
correct unless the party contesting the deter-
mination shows by a preponderance of the evi-
dence that the determination was unreasonable
or clearly erroneous.

(B) In the case of the determination of a plan’s
unfunded vested benefits for a plan year, the de-
termination is presumed correct unless a party
contesting the determination shows by a pre-
ponderance of evidence that—

(i) the actuarial assumptions and methods
used in the determination were, in the aggre-
gate, unreasonable (taking into account the
experience of the plan and reasonable expecta-
tions), or
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(ii) the plan’s actuary made a significant
error in applying the actuarial assumptions or
methods.

(b) Alternative collection proceedings; civil ac-
tion subsequent to arbitration award; con-
duct of arbitration proceedings

(1) If no arbitration proceeding has been initi-
ated pursuant to subsection (a), the amounts de-
manded by the plan sponsor under section
1399(b)(1) of this title shall be due and owing on
the schedule set forth by the plan sponsor. The
plan sponsor may bring an action in a State or
Federal court of competent jurisdiction for col-
lection.

(2) Upon completion of the arbitration pro-
ceedings in favor of one of the parties, any party
thereto may bring an action, no later than 30
days after the issuance of an arbitrator’s award,
in an appropriate United States district court in
accordance with section 1451 of this title to en-
force, vacate, or modify the arbitrator’s award.

(3) Any arbitration proceedings under this sec-
tion shall, to the extent consistent with this
subchapter, be conducted in the same manner,
subject to the same limitations, carried out
with the same powers (including subpena
power), and enforced in United States courts as
an arbitration proceeding carried out under title
9.

(c) Presumption respecting finding of fact by ar-
bitrator

In any proceeding under subsection (b), there
shall be a presumption, rebuttable only by a
clear preponderance of the evidence, that the
findings of fact made by the arbitrator were cor-
rect.

(d) Payments by employer prior and subsequent
to determination by arbitrator; adjustments;
failure of employer to make payments

Payments shall be made by an employer in ac-
cordance with the determinations made under
this part until the arbitrator issues a final deci-
sion with respect to the determination sub-
mitted for arbitration, with any necessary ad-
justments in subsequent payments for overpay-
ments or underpayments arising out of the deci-
sion of the arbitrator with respect to the deter-
mination. If the employer fails to make timely
payment in accordance with such final decision,
the employer shall be treated as being delin-
quent in the making of a contribution required
under the plan (within the meaning of section
1145 of this title).

(e) Procedures applicable to certain disputes

(1) In general

If—
(A) a plan sponsor of a plan determines
that—
(i) a complete or partial withdrawal of
an employer has occurred, or
(ii) an employer is liable for withdrawal
liability payments with respect to the
complete or partial withdrawal of an em-
ployer from the plan,

(B) such determination is based in whole
or in part on a finding by the plan sponsor
under section 1392(c) of this title that a prin-
cipal purpose of a transaction that occurred
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before January 1, 1999, was to evade or avoid
withdrawal liability under this subtitle, and

(C) such transaction occurred at least 5
years before the date of the complete or par-
tial withdrawal,

then the special rules under paragraph (2)
shall be used in applying subsections (a) and
(d) of this section and section 1399(c) of this
title to the employer.

(2) Special rules
(A) Determination

Notwithstanding subsection (a)(3)—

(i) a determination by the plan sponsor
under paragraph (1)(B) shall not be pre-
sumed to be correct, and

(ii) the plan sponsor shall have the bur-
den to establish, by a preponderance of the
evidence, the elements of the claim under
section 1392(c) of this title that a principal
purpose of the transaction was to evade or
avoid withdrawal liability under this sub-
title.

Nothing in this subparagraph shall affect the
burden of establishing any other element of
a claim for withdrawal liability under this
subtitle.

(B) Procedure

Notwithstanding subsection (d) and sec-
tion 1399(c) of this title, if an employer con-
tests the plan sponsor’s determination under
paragraph (1) through an arbitration pro-
ceeding pursuant to subsection (a), or
through a claim brought in a court of com-
petent jurisdiction, the employer shall not
be obligated to make any withdrawal liabil-
ity payments until a final decision in the ar-
bitration proceeding, or in court, upholds
the plan sponsor’s determination.

(f) Procedures applicable to certain disputes

(1) IN GENERAL.—If—
(A) a plan sponsor of a plan determines
that—
(i) a complete or partial withdrawal of an
employer has occurred, or
(ii) an employer is liable for withdrawal li-
ability payments with respect to such com-
plete or partial withdrawal, and

(B) such determination is based in whole or
in part on a finding by the plan sponsor under
section 1392(c) of this title that a principal
purpose of any transaction which occurred
after December 31, 1998, and at least 5 years (2
years in the case of a small employer) before
the date of the complete or partial withdrawal
was to evade or avoid withdrawal liability
under this subtitle,

then the person against which the withdrawal li-
ability is assessed based solely on the applica-
tion of section 1392(c) of this title may elect to
use the special rule under paragraph (2) in ap-
plying subsection (d) of this section and section
1399(c) of this title to such person.

(2) SPECIAL RULE.—Notwithstanding sub-
section (d) and section 1399(c) of this title, if an
electing person contests the plan sponsor’s de-
termination with respect to withdrawal liability
payments under paragraph (1) through an arbi-
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tration proceeding pursuant to subsection (a),
through an action brought in a court of com-
petent jurisdiction for review of such an arbitra-
tion decision, or as otherwise permitted by law,
the electing person shall not be obligated to
make the withdrawal liability payments until a
final decision in the arbitration proceeding, or
in court, upholds the plan sponsor’s determina-
tion, but only if the electing person—

(A) provides notice to the plan sponsor of its
election to apply the special rule in this para-
graph within 90 days after the plan sponsor no-
tifies the electing person of its liability by
reason of the application of section 1392(c) of
this title; and

(B) if a final decision in the arbitration pro-
ceeding, or in court, of the withdrawal liabil-
ity dispute has not been rendered within 12
months from the date of such notice, the
electing person provides to the plan, effective
as of the first day following the 12-month pe-
riod, a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes
of section 1112 of this title, or an amount held
in escrow by a bank or similar financial insti-
tution satisfactory to the plan, in an amount
equal to the sum of the withdrawal liability
payments that would otherwise be due under
subsection (d) and section 1399(c) of this title
for the 12-month period beginning with the
first anniversary of such notice. Such bond or
escrow shall remain in effect until there is a
final decision in the arbitration proceeding, or
in court, of the withdrawal liability dispute,
at which time such bond or escrow shall be
paid to the plan if such final decision upholds
the plan sponsor’s determination.

(3) DEFINITION OF SMALL EMPLOYER.—For pur-
poses of this subsection—

(A) IN GENERAL.—The term ‘‘small em-
ployer’” means any employer which, for the
calendar year in which the transaction re-
ferred to in paragraph (1)(B) occurred and for
each of the 3 preceding years, on average—

(i) employs not more than 500 employees,
and

(ii) is required to make contributions to
the plan for not more than 250 employees.

(B) CONTROLLED GROUP.—Any group treated
as a single employer under subsection (b)(1) of
section 1301 of this title, without regard to any
transaction that was a basis for the plan’s
finding under section 1392 of this title, shall be
treated as a single employer for purposes of
this subparagraph.

(4) ADDITIONAL SECURITY PENDING RESOLUTION
OF DISPUTE.—If a withdrawal liability dispute to
which this subsection applies is not concluded
by 12 months after the electing person posts the
bond or escrow described in paragraph (2), the
electing person shall, at the start of each suc-
ceeding 12-month period, provide an additional
bond or amount held in escrow equal to the sum
of the withdrawal liability payments that would
otherwise be payable to the plan during that pe-
riod.

(5) The liability of the party furnishing a bond
or escrow under this subsection shall be reduced,
upon the payment of the bond or escrow to the
plan, by the amount thereof.
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(Pub. L. 93-406, title IV, §4221, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1239;
amended Pub. L. 108-218, title II, §202(a), Apr. 10,
2004, 118 Stat. 608; Pub. L. 109-280, title II,
§204(d)(1), Aug. 17, 2006, 120 Stat. 887, Pub. L.
110-458, title I, §105(b)(2), Dec. 23, 2008, 122 Stat.
5105.)

Editorial Notes

AMENDMENTS

2008—Subsecs. (e) to (g). Pub. L. 110-458 redesignated
subsecs. (f) and (g) as (e) and (f), respectively, and
struck out former subsec. (e). Prior to amendment, text
read as follows: “If any employer requests in writing
that the plan sponsor make available to the employer
general information necessary for the employer to
compute its withdrawal liability with respect to the
plan (other than information which is unique to that
employer), the plan sponsor shall furnish the informa-
tion to the employer without charge. If any employer
requests in writing that the plan sponsor make an esti-
mate of such employer’s potential withdrawal liability
with respect to the plan or to provide information
unique to that employer, the plan sponsor may require
the employer to pay the reasonable cost of making
such estimate or providing such information.”

2006—Subsec. (g). Pub. L. 109-280 added subsec. (g).

2004—Subsec. (f). Pub. L. 108-218 added subsec. (f).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(d)(2), Aug. 17, 2006, 120
Stat. 889, provided that: ‘“The amendments made by
this subsection [amending this section] shall apply to
any person that receives a notification under section
4219(b)(1) of the Employee Retirement Income Security
Act of 1974 [29 U.S.C. 1399(b)(1)] on or after the date of
enactment of this Act [Aug. 17, 2006] with respect to a
transaction that occurred after December 31, 1998.""

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-218, title II, §202(b), Apr. 10, 2004, 118 Stat.
609, provided that: ‘“The amendments made by this sec-
tion [amending this section] shall apply to any em-
ployer that receives a notification under section
4219(b)(1) of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1399(b)(1)) after October 31, 2003.”

§1402. Reimbursements for uncollectible with-
drawal liability

(a) Required supplemental program to reimburse
for payments due from employers
uncollectible as a result of employer involve-
ment in bankruptcy case or proceedings; pro-
gram participation, premiums, etc.

By May 1, 1982, the corporation shall establish
by regulation a supplemental program to reim-
burse multiemployer plans for withdrawal liabil-
ity payments which are due from employers and
which are determined to be uncollectible for
reasons arising out of cases or proceedings in-
volving the employers under title 11, or similar
cases or proceedings. Participation in the sup-
plemental program shall be on a voluntary
basis, and a plan which elects coverage under
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the program shall pay premiums to the corpora-
tion in accordance with a premium schedule
which shall be prescribed from time to time by
the corporation. The premium schedule shall
contain such rates and bases for the application
of such rates as the corporation considers to be
appropriate.
(b) Discretionary supplemental program to reim-
burse for payments due from employers
uncollectible for other appropriate reasons

The corporation may provide under the pro-
gram for reimbursement of amounts of with-
drawal liability determined to be uncollectible
for any other reasons the corporation considers
appropriate.

(c¢) Payment of cost of program

The cost of the program (including such ad-
ministrative and legal costs as the corporation
considers appropriate) may be paid only out of
premiums collected under such program.

(d) Terms and conditions, limitations, etc., of
supplemental program

The supplemental program may be offered to
eligible plans on such terms and conditions, and
with such limitations with respect to the pay-
ment of reimbursements (including the exclu-
sion of de minimis amounts of uncollectible em-
ployer liability, and the reduction or elimi-
nation of reimbursements which cannot be paid
from collected premiums) and such restrictions
on withdrawal from the program, as the corpora-
tion considers necessary and appropriate.

(e) Arrangements by corporation with private in-
surers for implementation of program; elec-
tion of coverage by participating plans with
private insurers

The corporation may enter into arrangements
with private insurers to carry out in whole or in
part the program authorized by this section and
may require plans which elect coverage under
the program to elect coverage by those private
insurers.

(Pub. L. 93-406, title IV, §4222, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1240.)

§1403. Withdrawal liability payment fund

(a) Establishment of or participation in fund by
plan sponsors

The plan sponsors of multiemployer plans may
establish or participate in a withdrawal liability
payment fund.

(b) Definitions

For purposes of this section, the term ‘“with-
drawal liability payment fund’, and the term
“fund”’, mean a trust which—

(1) is established and maintained under sec-
tion 501(c)(22) of title 26,

(2) maintains agreements which cover a sub-
stantial portion of the participants who are in
multiemployer plans which (under the rules of
the trust instrument) are eligible to partici-
pate in the fund,

(8) is funded by amounts paid by the plans
which participate in the fund, and

(4) is administered by a Board of Trustees,
and in the administration of the fund there is
equal representation of—
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(A) trustees representing employers who
are obligated to contribute to the plans par-
ticipating in the fund, and

(B) trustees representing employees who
are participants in plans which participate
in the fund.

(c) Payments to plan; amount, criteria, etc.

(1) If an employer withdraws from a plan
which participates in a withdrawal liability pay-
ment fund, then, to the extent provided in the
trust, the fund shall pay to that plan—

(A) the employer’s unattributable liability,

(B) the employer’s withdrawal liability pay-
ments which would have been due but for sec-
tion 1388, 1389, 1399, or 1405 of this title,

(C) the employer’s withdrawal liability pay-
ments to the extent they are uncollectible.

(2) The fund may provide for the payment of
the employer’s attributable liability if the
fund—

(A) provides for the payment of both the at-
tributable and the unattributable liability of
the employer in a single payment, and

(B) is subrogated to all rights of the plan
against the employer.

(3) For purposes of this section, the term—

(A) ‘“‘attributable liability’’ means the ex-
cess, if any, determined under the provisions
of a plan not inconsistent with regulations of
the corporation, of—

(i) the value of vested benefits accrued as

a result of service with the employer, over

(ii) the value of plan assets attributed to
the employer, and

(B) “unattributable liability’’ means the ex-
cess of withdrawal liability over attributable
liability.
Such terms may be further defined, and the
manner in which they shall be applied may be
prescribed, by the corporation by regulation.

(4)(A) The trust of a fund shall be maintained
for the exclusive purpose of paying—

(i) any amount described in paragraph (1)
and paragraph (2), and

(ii) reasonable and necessary administrative
expenses in connection with the establishment
and operation of the trust and the processing
of claims against the fund.

(B) The amounts paid by a plan to a fund shall
be deemed a reasonable expense of admin-
istering the plan under sections 1103(c)(1) and
1104(a)(1)(A)(ii) of this title, and the payments
made by a fund to a participating plan shall be
deemed services necessary for the operation of
the plan within the meaning of section 1108(b)(2)
of this title or within the meaning of section
4975(d)(2) of title 26.

(d) Application of payments by plan

(1) For purposes of this part—

(A) only amounts paid by the fund to a plan
under subsection (c)(1)(A) shall be credited to
withdrawal liability otherwise payable by the
employer, unless the plan otherwise provides,
and

(B) any amounts paid by the fund under sub-
section (c) to a plan shall be treated by the
plan as a payment of withdrawal liability to
such plan.
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(2) For purposes of applying provisions relat-
ing to the funding standard accounts (and min-
imum contribution requirements), amounts paid
from the plan to the fund shall be applied to re-
duce the amount treated as contributed to the
plan.

(e) Subrogation of fund to rights of plan

The fund shall be subrogated to the rights of
the plan against the employer that has with-
drawn from the plan for amounts paid by a fund
to a plan under—

(1) subsection (c)(1)(A), to the extent not
credited under subsection (d)(1)(A), and
(2) subsection (c)(1)(C).

(f) Discharge of rights of fiduciary of fund; stand-
ards applicable, etc.

Notwithstanding any other provision of this
chapter, a fiduciary of the fund shall discharge
the fiduciary’s duties with respect to the fund in
accordance with the standards for fiduciaries
prescribed by this chapter (to the extent not in-
consistent with the purposes of this section),
and in accordance with the documents and in-
struments governing the fund insofar as such
documents and instruments are consistent with
the provisions of this chapter (to the extent not
inconsistent with the purposes of this section).
The provisions of the preceding sentence shall
supersede any and all State laws relating to fi-
duciaries insofar as they may now or hereafter
relate to a fund to which this section applies.

(g) Prohibition on payments from fund to plan
where certain labor negotiations involve em-
ployer withdrawn or partially withdrawn
from plan and continuity of labor organiza-
tion representing employees continues

No payments shall be made from a fund to a
plan on the occasion of a withdrawal or partial
withdrawal of an employer from such plan if the
employees representing the withdrawn contribu-
tion base units continue, after such withdrawal,
to be represented under section 159 of this title
(or other applicable labor laws) in negotiations
with such employer by the labor organization
which represented such employees immediately
preceding such withdrawal.

(h) Purchase of insurance by employer

Nothing in this section shall be construed to
prohibit the purchase of insurance by an em-
ployer from any other person, to limit the cir-
cumstances under which such insurance would
be payable, or to limit in any way the terms and
conditions of such insurance.

(i) Promulgation of regulations for establishment
and maintenance of fund

The corporation may provide by regulation
rules not inconsistent with this section gov-
erning the establishment and maintenance of
funds, but only to the extent necessary to carry
out the purposes of this part (other than section
1402 of this title).

(Pub. L. 93-406, title IV, §4223, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1241;
amended Pub. L. 101-239, title VII, §7891(a), Dec.
19, 1989, 103 Stat. 2445.)
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Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (f), was in the
original ‘“‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

1989—Subsecs. (b)(1), (c)(4)(B). Pub. L. 101-239 sub-
stituted ‘‘Internal Revenue Code of 1986’ for ‘‘Internal
Revenue Code of 1954, which for purposes of codifica-
tion was translated as ‘‘title 26 thus requiring no
change in text.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1404. Alternative method of withdrawal liability
payments

A multiemployer plan may adopt rules pro-
viding for other terms and conditions for the
satisfaction of an employer’s withdrawal liabil-
ity if such rules are consistent with this chapter
and with such regulations as may be prescribed
by the corporation.

(Pub. L. 93-406, title IV, §4224, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1242.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act’’, meaning Pub. L. 93-406, known as the Em-
ployee Retirement Income Security Act of 1974. Titles
I, III, and IV of such Act are classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
1001 of this title and Tables.

§ 1405. Limitation on withdrawal liability

(a) Unfunded vested benefits allocable to em-
ployer in bona fide sale of assets of employer
in arms-length transaction to wunrelated
party; maximum amount; determinative fac-
tors

(1) In the case of bona fide sale of all or sub-
stantially all of the employer’s assets in an
arm’s-length transaction to an unrelated party
(within the meaning of section 1384(d) of this
title), the unfunded vested benefits allocable to
an employer (after the application of all sec-
tions of this part having a lower number des-
ignation than this section), other than an em-
ployer undergoing reorganization under title 11
or similar provisions of State law, shall not ex-
ceed the greater of—

(A) a portion (determined under paragraph
(2)) of the liquidation or dissolution value of
the employer (determined after the sale or ex-
change of such assets), or

(B) in the case of a plan using the attrib-
utable method of allocating withdrawal liabil-
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ity, the unfunded vested benefits attributable
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to employees of the employer.

(2) For purposes of paragraph (1), the portion
shall be determined in accordance with the fol-

lowing table:

If the liquidation or dis-
tribution value of the em-
ployer after the sale or ex-

change is—

Not more than $5,000,000 ....
More than $5,000,000, but
not more than $10,000,000.

More than $10,000,000, but
not more than $15,000,000.

More than $15,000,000, but
not more than $17,500,000.

More than $17,500,000, but
not more than $20,000,000.

More than $20,000,000, but

The portion is—

30 percent of the amount.

$1,500,000, plus 35 percent
of the amount in excess
of $5,000,000.

$3,250,000, plus 40 percent
of the amount in excess
of $10,000,000.

$5,250,000, plus 45 percent
of the amount in excess
of $15,000,000.

$6,375,000, plus 50 percent
of the amount in excess
of $17,500,000.

$7,625,000, plus 60 percent

of the amount in excess
of $20,000,000.

$9,125,000, plus 70 percent

of the amount in excess
of $22,500,000.

$10,875,000, plus 80 percent

of the amount in excess
of $25,000,000.

(b) Unfunded vested benefits allocable to insol-
vent employer undergoing liquidation or dis-
solution; maximum amount; determinative
factors

In the case of an insolvent employer under-
going liquidation or dissolution, the unfunded
vested benefits allocable to that employer shall
not exceed an amount equal to the sum of—

(1) 50 percent of the unfunded vested benefits
allocable to the employer (determined without
regard to this section), and

(2) that portion of 50 percent of the unfunded
vested benefits allocable to the employer (as
determined under paragraph (1)) which does
not exceed the liquidation or dissolution value
of the employer determined—

(A) as of the commencement of liquidation
or dissolution, and

(B) after reducing the liquidation or dis-
solution value of the employer by the

amount determined under paragraph (1).

(c) Property not subject to enforcement of liabil-
ity; precondition

To the extent that the withdrawal liability of
an employer is attributable to his obligation to
contribute to or under a plan as an individual
(whether as a sole proprietor or as a member of
a partnership), property which may be exempt
from the estate under section 522 of title 11 or
under similar provisions of law, shall not be sub-
ject to enforcement of such liability.

(d) Insolvency of employer; liquidation or dis-
solution value of employer

For purposes of this section—

(1) an employer is insolvent if the liabilities
of the employer, including withdrawal liabil-
ity under the plan (determined without regard
to subsection (b)), exceed the assets of the em-
ployer (determined as of the commencement
of the liquidation or dissolution), and

not more than $22,500,000.

More than $22,500,000, but
not more than $25,000,000.

More than $25,000,000 .........
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(2) the liquidation or dissolution value of the
employer shall be determined without regard
to such withdrawal liability.

(e) One or more withdrawals of employer attrib-
utable to same sale, liquidation, or dissolu-
tion

In the case of one or more withdrawals of an
employer attributable to the same sale, liquida-
tion, or dissolution, under regulations pre-
scribed by the corporation—

(1) all such withdrawals shall be treated as a
single withdrawal for the purpose of applying
this section, and

(2) the withdrawal liability of the employer
to each plan shall be an amount which bears
the same ratio to the present value of the
withdrawal liability payments to all plans
(after the application of the preceding provi-
sions of this section) as the withdrawal liabil-
ity of the employer to such plan (determined
without regard to this section) bears to the
withdrawal liability of the employer to all
such plans (determined without regard to this
section).

(Pub. L. 93-406, title IV, §4225, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1243;
amended Pub. L. 109-280, title II, §204(a)(1), (2),
Aug. 17, 2006, 120 Stat. 886, 887.)

Editorial Notes

AMENDMENTS

2006—Subsec. (a)(1)(B). Pub. L. 109-280, §204(a)(2),
amended subpar. (B) generally. Prior to amendment,
subpar. (B) read as follows: ‘‘the unfunded vested bene-
fits attributable to employees of the employer.”’

Subsec. (a)(2). Pub. L. 109-280, §204(a)(1), added table
and struck out former table which provided for a por-
tion of: 30 percent of the amount if the liquidation or
dissolution value of the employer after the sale or ex-
change is not more than $2,000,000; $600,000, plus 35 per-
cent of the amount in excess of $2,000,000, if the employ-
er’s liquidation or dissolution value is more than
$2,000,000, but not more than $4,000,000; $1,300,000, plus 40
percent of the amount in excess of $4,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$4,000,000, but not more than $6,000,000; $2,100,000, plus 45
percent of the amount in excess of $6,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$6,000,000, but not more than $7,000,000; $2,550,000, plus 50
percent of the amount in excess of $7,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$7,000,000, but not more than $8,000,000; $3,050,000, plus 60
percent of the amount in excess of $8,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$8,000,000, but not more than $9,000,000; $3,650,000, plus 70
percent of the amount in excess of $9,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$9,000,000, but not more than $10,000,000; and $4,350,000,
plus 80 percent of the amount in excess of $10,000,000, if
the employer’s liquidation or dissolution value is more
than $10,000,000.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(a)(3), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendments made by
this subsection [amending this section] shall apply to
sales occurring on or after January 1, 2007.”
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PART 2—MERGER OR TRANSFER OF PLAN ASSETS
OR LIABILITIES

§1411. Mergers and transfers between multiem-
ployer plans

(a) Authority of plan sponsor

Unless otherwise provided in regulations pre-
scribed by the corporation, a plan sponsor may
not cause a multiemployer plan to merge with
one or more multiemployer plans, or engage in
a transfer of assets and liabilities to or from an-
other multiemployer plan, unless such merger
or transfer satisfies the requirements of sub-
section (b).

(b) Criteria

A merger or transfer satisfies the require-
ments of this section if—

(1) in accordance with regulations of the cor-
poration, the plan sponsor of a multiemployer
plan notifies the corporation of a merger with
or transfer of plan assets or liabilities to an-
other multiemployer plan at least 120 days be-
fore the effective date of the merger or trans-
fer;

(2) no participant’s or beneficiary’s accrued
benefit will be lower immediately after the ef-
fective date of the merger or transfer than the
benefit immediately before that date;

(3) the benefits of participants and bene-
ficiaries are not reasonably expected to be
subject to suspension under section 1426 of this
title; and

(4) an actuarial valuation of the assets and
liabilities of each of the affected plans has
been performed during the plan year preceding
the effective date of the merger or transfer,
based upon the most recent data available as
of the day before the start of that plan year,
or other valuation of such assets and liabil-
ities performed under such standards and pro-
cedures as the corporation may prescribe by
regulation.

(c) Actions not deemed violation of section
1106(a) or (b)(2) of this title

The merger of multiemployer plans or the
transfer of assets or liabilities between multi-
employer plans, shall be deemed not to con-
stitute a violation of the provisions of section
1106(a) of this title or section 1106(b)(2) of this
title if the corporation determines that the
merger or transfer otherwise satisfies the re-
quirements of this section.

(d) Nature of plan to which liabilities are trans-
ferred

A plan to which liabilities are transferred
under this section is a successor plan for pur-
poses of section 1322a(b)(2)(B) of this title.

(e) Facilitated mergers
(1) In general

When requested to do so by the plan spon-
sors, the corporation may take such actions as
it deems appropriate to promote and facilitate
the merger of two or more multiemployer
plans if it determines, after consultation with
the Participant and Plan Sponsor Advocate se-
lected under section 1304 of this title, that the
transaction is in the interests of the partici-
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pants and beneficiaries of at least one of the
plans and is not reasonably expected to be ad-
verse to the overall interests of the partici-
pants and beneficiaries of any of the plans.
Such facilitation may include training, tech-
nical assistance, mediation, communication
with stakeholders, and support with related
requests to other government agencies.

(2) Financial assistance

In order to facilitate a merger which it de-
termines is necessary to enable one or more of
the plans involved to avoid or postpone insol-
vency, the corporation may provide financial
assistance (within the meaning of section 1431
of this title) to the merged plan if—

(A) one or more of the multiemployer
plans participating in the merger is in crit-
ical and declining status (as defined in sec-
tion 1085(b)(4) of this title);

(B) the corporation reasonably expects
that—

(i) such financial assistance will reduce
the corporation’s expected long-term loss
with respect to the plans involved; and

(ii) such financial assistance is necessary
for the merged plan to become or remain
solvent;

(C) the corporation certifies that its abil-
ity to meet existing financial assistance ob-
ligations to other plans will not be impaired
by such financial assistance; and

(D) such financial assistance is paid exclu-
sively from the fund for basic benefits guar-
anteed for multiemployer plans.

Not later than 14 days after the provision of
such financial assistance, the corporation
shall provide notice of such financial assist-
ance to the Committee on Education and the
Workforce of the House of Representatives,
the Committee on Ways and Means of the
House of Representatives, the Committee on
Finance of the Senate, and the Committee on
Health, Education, Labor, and Pensions of the
Senate.

(Pub. L. 93-406, title IV, §4231, as added Pub. L.

96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1244;
amended Pub. L. 113-235, div. O, title I, §121(a),

Dec. 16, 2014, 128 Stat. 2794.)

Editorial Notes
AMENDMENTS
2014—Subsec. (e). Pub. L. 113-235 added subsec. (e).

Statutory Notes and Related Subsidiaries
CHANGE OF NAME
Committee on Education and the Workforce of House

of Representatives changed to Committee on Education
and Labor of House of Representatives by House Reso-
lution No. 6, One Hundred Sixteenth Congress, Jan. 9,
2019.

EFFECTIVE DATE OF 2014 AMENDMENT
Pub. L. 113-235, div. O, title I, §121(b), Dec. 16, 2014, 128

Stat. 2794, provided that: ‘“The amendments made by
this section [amending this section] shall apply with
respect to plan years beginning after December 31,
2014.”

EFFECTIVE DATE
Part effective Sept. 26, 1980, except as specifically

provided, see section 1461(e) of this title.
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