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shall amend a project cooperation agreement executed
on or before the date of the enactment of this Act [Oct.
12, 1996] to reflect the application of the amendment
made by paragraph (1) to any project for which a con-
tract for construction has not been awarded on or be-
fore such date of enactment.

‘‘(C) NON-FEDERAL OPTION.—If requested by the non-
Federal interest, the Secretary shall apply the criteria
and procedures established pursuant to section 103(m)
of the Water Resources Development Act of 1986 [sub-
sec. (m) of this section] as in effect on the day before
the date of the enactment of this Act for projects that
are authorized before the date of the enactment of this
Act.”

[Reference to ‘‘project cooperation agreement”
deemed to be reference to ‘‘project partnership agree-
ment’’, see section 2003(f)(2) of Pub. L. 110-114, set out
as a note under section 1962d-5b of Title 42, The Public
Health and Welfare.]

Pub. L. 104-303, title II, §210(b), Oct. 12, 1996, 110 Stat.
3681, provided that: ‘“The amendments made by sub-
section (a) [amending this section] apply only to
projects authorized after the date of the enactment of
this Act [Oct. 12, 1996].”

CONTINUATION OF EXISTING REGULATIONS

Pub. L. 101-640, title III, §305(b), Nov. 28, 1990, 104
Stat. 4635, provided that: ‘‘Regulations issued to carry
out section 103(m) of the Water Resources Development
Act of 1986 [33 U.S.C. 2213(m)] before the date of the en-
actment of this Act [Nov. 28, 1990] and in effect on such
date shall continue in effect until regulations are
issued pursuant to paragraph (2)(C) of such section, as
added by subsection (a) of this section.”

REPORTS TO CONGRESS

Pub. L. 100-71, title I, July 11, 1987, 101 Stat. 401, pro-
vided that: “The Secretary of the Army shall file a re-
port with the appropriate committees of the House of
Representatives and the Senate within ninety days
after a written request is made pursuant to the provi-
sions of subsection (m) of section 103 of Public Law
99-662 [33 U.S.C. 2213(m)] indicating the action taken on
the request. In addition, the Secretary of the Army
shall file a report with the appropriate committees of
the House of Representatives and the Senate within
ninety days after enactment of this Act [July 11, 1987]
listing any project or study falling under the provisions
of subsection (e)(1) of section 103 of Public Law 99-662."

§2213a. Treatment of certain benefits and costs
(a) In general

In the case of a flood risk management project
that incidentally generates seismic safety bene-
fits in regions of moderate or high seismic haz-
ard, for the purpose of a benefit-cost analysis for
the project, the Secretary shall not include in
that analysis any additional design and con-
struction costs resulting from addressing seis-
mic concerns.

(b) Savings provision

Except with respect to the benefit-cost anal-
ysis, the additional costs referred to in sub-
section (a) shall be—

(1) included in the total project cost; and
(2) subject to cost-share requirements other-
wise applicable to the project.

(Pub. L. 116-260, div. AA, title I, §152, Dec. 27,
2020, 134 Stat. 2658.)
Editorial Notes
CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 2020, and not as part of the Water
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Resources Development Act of 1986 which comprises
this chapter.

Statutory Notes and Related Subsidiaries

‘“SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of div. AA of Pub. L. 116-260, set out as a note
under section 2201 of this title.

§ 2214. General credit for flood control

(a) Guidelines

Within one year after November 17, 1986, the
Secretary shall issue guidelines to carry out
this section, consistent with the principles and
guidelines on project formulation. The guide-
lines shall include criteria for determining
whether work carried out by non-Federal inter-
ests is compatible with a project for flood con-
trol and procedures for making such determina-
tions. The guidelines under this section shall be
promulgated after notice in the Federal Register
and opportunity for comment.

(b) Analysis of costs and benefits

The guidelines established under subsection
(a) shall provide for the Secretary to consider,
in analyzing the costs and benefits of a proposed
project for flood control, the costs and benefits
produced by any flood control work carried out
by non-Federal interests that the Secretary de-
termines to be compatible with the project. For
purposes of the preceding sentence the Sec-
retary may consider only work carried out after
the date which is 5 years before the first obliga-
tion of funds for the reconnaissance study for
such project. In no case may work which was
carried out more than 5 years before November
17, 1986, be considered under this subsection, un-
less otherwise provided in this Act.

(c) Crediting of non-Federal share

The guidelines established under subsection
(a) shall provide for crediting the cost of work
carried out by the non-Federal interests against
the non-Federal share of the cost of an author-
ized project for flood control as follows:

(1) Work which is carried out after the end of
the reconnaissance study and before the sub-
mission to Congress of the final report of the
Chief of Engineers on the project and which is
determined by the Secretary to be compatible
with the project shall be included as part of
the project and shall be recommended by the
Secretary in the final report for credit against
the non-Federal share of the cost of the
project.

(2) Work which is carried out after submis-
sion of the final report of the Chief of Engi-
neers to Congress and which is determined by
the Secretary to be compatible with the
project shall be considered as part of the
project and shall be credited by the Secretary
against the non-Federal share of the cost of
the project in accordance with the guidelines
promulgated pursuant to subsection (a).

In no event may work which was carried out
more than 5 years before November 17, 1986, be
considered under this subsection, unless other-
wise provided in this Act.
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(d) Procedure for work done before November
17, 1986

The Secretary shall consider, under sub-
sections (b) and (c¢), work carried out before No-
vember 17, 1986, by non-Federal interests on a
project for flood control, if the non-Federal in-
terests apply to the Secretary for consideration
of such work not later than March 31, 1987. The
Secretary shall make determinations under sub-
sections (b) and (¢c) with respect to such work
not later than 6 months after guidelines are
issued under subsection (a).

(e) Procedure for work done after November 17,
1986

The Secretary shall consider work carried out
after November 17, 1986, by non-Federal interests
on a project for flood control under subsections
(b) and (c) in accordance with the guidelines
issued under subsection (a). The guidelines shall
require prior approval by the Secretary of any
flood control work carried out after November
17, 1986, in order to be considered under this sec-
tion, taking into account the economic and en-
vironmental feasibility of the project.

(f) Limitation not applicable

Any flood control work included as part of the
non-Federal share of the cost of a project under
this section shall not be subject to the limita-
tion contained in the last sentence of section
1962d-ba(a) of title 42.

(g) Cash contribution not affected

Nothing in this section affects the require-
ment of section 2213(a)(1)(A) of this title.

(Pub. L. 99-662, title I, §104, Nov. 17, 1986, 100
Stat. 4087.)

Editorial Notes
REFERENCES IN TEXT
This Act, referred to in subsecs. (b) and (c), is Pub. L.
99-662, Nov. 17, 1986, 100 Stat. 4082, as amended, known
as the Water Resources Development Act of 1986. For
complete classification of this Act to the Code, see

Short Title note set out under section 2201 of this title
and Tables.

§2215. Feasibility studies; planning, engineering,
and design

(a) Feasibility studies
(1) Cost sharing
(A) In general

The Secretary shall not initiate any feasi-
bility study for a water resources project
after November 17, 1986, until appropriate
non-Federal interests agree, by contract, to
contribute 50 percent of the cost of the
study.

(B) Payment of cost share during period of
study

During the period of the study, the non-
Federal share of the cost of the study pay-
able under subparagraph (A) shall be 50 per-
cent of the sum of—

(i) the cost estimate for the study as
contained in the feasibility cost-sharing
agreement; and

(ii) any excess of the cost of the study
over the cost estimate if the excess results
from—
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(I) a change in Federal law; or
(IT) a change in the scope of the study
requested by the non-Federal interests.
(C) Payment of cost share on authorization
of project or termination of study
(i) Project timely authorized

Except as otherwise agreed to by the
Secretary and the non-Federal interests
and subject to clause (ii), the non-Federal
share of any excess of the cost of the study
over the cost estimate (excluding any ex-
cess cost described in subparagraph (B)(ii))
shall be payable on the date on which the
Secretary and the non-Federal interests
enter into an agreement pursuant to sec-
tion 2211(e) or 2213(j) of this title with re-
spect to the project.

(ii) Project not timely authorized

If the project that is the subject of the
study is not authorized by the date that is
5 years after the completion of the final
report of the Chief of Engineers concerning
the study or the date that is 2 years after
the termination of the study, the non-Fed-
eral share of any excess of the cost of the
study over the cost estimate (excluding
any excess cost described in subparagraph
(B)(ii)) shall be payable to the TUnited
States on that date.

(D) Amendment of cost estimate

The cost estimate referred to in subpara-
graph (B)(i) may be amended only by agree-
ment of the Secretary and the non-Federal
interests.

(E) In-kind contributions

The non-Federal share required under this
paragraph may be satisfied by the provision
of services, materials, supplies, or other in-
kind services necessary to prepare the feasi-
bility report.

(2) Applicability

This subsection shall not apply to any water
resources study primarily designed for the
purposes of navigational improvements in the
nature of dams, locks, and channels on the Na-
tion’s system of inland waterways.

(3) Detailed project reports

The requirements of this subsection that
apply to a feasibility study also shall apply to
a study that results in a detailed project re-
port, except that—

(A) the first $100,000 of the costs of a study
that results in a detailed project report shall
be a Federal expense; and

(B) paragraph (1)(C)(ii) shall not apply to
such a study.

(b) Planning and engineering

The Secretary shall not initiate any planning
or engineering for a water resources project
until appropriate non-Federal interests agree,
by contract, to contribute 50 percent of the cost
of the planning and engineering during the pe-
riod of the planning and engineering. Costs of
planning and engineering of projects for which
non-Federal interests contributed 50 percent of
the cost of the feasibility study shall be treated
as costs of construction.
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