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completed at a cost less than the estimated
cost, the Secretary shall transfer any excess
non-Federal funds to the non-Federal interest in
accordance with the cost-share requirement ap-
plicable to the project.

(Pub. L. 115-270, title I, §1120, Oct. 23, 2018, 132
Stat. 3777.)

Editorial Notes
CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 2018, and also as part of the Amer-
ica’s Water Infrastructure Act of 2018, and not as part
of the Water Resources Development Act of 1986 which
comprises this chapter.

Statutory Notes and Related Subsidiaries
‘““SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 102 of Pub. L. 115-270, set out as a note under sec-
tion 2201 of this title.

§2316. Environmental protection mission
(a) General rule

The Secretary shall include environmental
protection as one of the primary missions of the
Corps of Engineers in planning, designing, con-
structing, operating, and maintaining water re-
sources projects.

(b) Limitation

Nothing in this section affects—

(1) existing Corps of Engineers’ authorities,
including its authorities with respect to navi-
gation and flood control;

(2) pending Corps of Engineers permit appli-
cations or pending lawsuits involving permits
or water resources projects; or

(3) the application of public interest review
procedures for Corps of Engineers permits.

(Pub. L. 101-640, title III, §306, Nov. 28, 1990, 104
Stat. 4635.)

Editorial Notes
CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 1990, and not as part of the Water
Resources Development Act of 1986 which comprises
this chapter.

Statutory Notes and Related Subsidiaries

‘““‘SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 101-640, set out as a note under section
2201 of this title.

§2317. Wetlands

(a) Goals and action plan
(1) Goals

There is established, as part of the Corps of
Engineers water resources development pro-
gram, an interim goal of no overall net loss of
the Nation’s remaining wetlands base, as de-
fined by acreage and function, and a long-term
goal to increase the quality and quantity of
the Nation’s wetlands, as defined by acreage
and function.

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

§2317

(2) Use of authorities

The Secretary shall utilize all appropriate
authorities, including those to restore and cre-
ate wetlands, in meeting the interim and long-
term goals.

(3) Action plan
(A) Development

The Secretary shall develop, in consulta-
tion with the Environmental Protection
Agency, the Fish and Wildlife Service, and
other appropriate Federal agencies, a wet-
lands action plan to achieve the goals estab-
lished by this subsection as soon as possible.

(B) Contents

The plan shall include and identify actions
to be taken by the Secretary in achieving
the goals and any new authorities which
may be necessary to accelerate attainment
of the goals.

(C) Completion deadline

The Secretary shall complete the plan not
later than 1 year after November 28, 1990.

(b) Constructed wetlands for Mud Creek, Arkan-
sas

Notwithstanding any other provision of law,
the Secretary is authorized and directed to es-
tablish and carry out a research and pilot
project to evaluate and demonstrate—

(1) the wuse of constructed wetlands for
wastewater treatment, and

(2) methods by which such projects con-
tribute—

(A) to meeting the objective of the Federal
Water Pollution Control Act [33 U.S.C. 1251
et seq.] to restore and maintain the physical,
chemical, and biological integrity of the Na-
tion’s waters, and

(B) to attaining the goals established by
subsection (a).

The project under this subsection shall be car-
ried out to improve the quality of effluent dis-
charged from publicly owned treatment works
operated by the city of Fayetteville, Arkansas,
into Mud Creek or its tributaries.

(c) Non-Federal responsibilities

For the project conducted under subsection
(b), the non-Federal interest shall agree—

(1) to provide, without cost to the United
States, all lands, easements, rights-of-way, re-
locations, and dredged material disposal areas
necessary for construction and subsequent re-
search and demonstration work;

(2) to hold and save the United States free
from damages due to construction, operation,
and maintenance of the project, except dam-
ages due to the fault or negligence of the
United States or its contractors; and

(3) to operate and maintain the restored or
constructed wetlands in accordance with good
management practices; except that nothing in
this paragraph shall be construed as pre-
cluding a Federal agency from agreeing to op-
erate and maintain the restored or recon-
structed wetlands.

The value of the non-Federal lands, easements,
rights-of-way, relocations, and dredged material
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disposal areas provided by the non-Federal in-
terest shall be credited toward the non-Federal
share of project design and construction costs.
The non-Federal share of project design and con-
struction costs shall be 25 percent.

(d) Wetlands restoration and enhancement dem-
onstration program

(1) Establishment and implementation

The Secretary, in consultation with the Ad-
ministrator, is authorized to establish and im-
plement a demonstration program for the pur-
pose of determining the feasibility of wetlands
restoration, enhancement, and creation as a
means of contributing to the goals established
by subsection (a).

(2) Goal

The goal of the program under this sub-
section shall be to establish a limited number
of demonstration wetlands restoration, en-
hancement, and creation areas in districts of
the Corps of Engineers for the purpose of eval-
uating the technical and scientific long-term
feasibility of such areas as a means of contrib-
uting to the attainment of the goals estab-
lished by subsection (a). Federal and State
land-owning agencies and private parties may
contribute to such areas.

(3) Factors to consider

In establishing the demonstration program
under this subsection, the Secretary shall con-
sider—

(A) past experience with wetlands restora-
tion, enhancement, and creation;

(B) the appropriate means of measuring
benefits of compensatory mitigation activi-
ties, including enhancement or restoration
of existing wetlands or creation of wetlands;

(C) the appropriate geographic scope for
which wetlands loss may be offset by res-
toration, enhancement, and creation efforts;

(D) the technical feasibility and scientific
likelihood that wetlands can be successfully
restored, enhanced, and created;

(E) means of establishing liability for, and
long-term ownership of, wetlands restora-
tion, enhancement, and creation areas; and

(F) responsibilities for short- and long-
term project monitoring.

(4) Reporting
(A) To the Chief of Engineers

The district engineer for each district of
the Corps of Engineers in which a wetlands
restoration, enhancement, and creation area
is established under this subsection shall
transmit annual reports to the Chief of Engi-
neers describing the amount and value of
wetlands restored, enhanced, and created for
the area and a summary of whether the area
is contributing to the goal established in
paragraph (2).

(B) To Congress

Not later than 3 years after November 28,
1990, the Secretary shall transmit to Con-
gress a report evaluating the use of wetlands
restoration, enhancement, and creation
areas in fulfilling the goal established by
paragraph (2), together with recommenda-
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tions on whether or not to continue use of
such areas as a means of meeting the goals
established by subsection (a).

(5) Effect on other laws

Nothing in this subsection affects any re-
quirements under section 404 of the Federal
Water Pollution Control Act (33 U.S.C. 1344) or
section 403 of this title.

(e) Training and certification of delineators
(1) In general

The Secretary is authorized to establish a
program for the training and certification of
individuals as wetlands delineators. As part of
such program, the Secretary shall carry out
demonstration projects in districts of the
Corps of Engineers. The program shall include
training and certification of delineators and
procedures for expediting consideration and
acceptance of delineations performed by cer-
tified delineators.

(2) Reports

The Secretary shall transmit to Congress
periodic reports concerning the status of the
program and any recommendations on improv-
ing the content and implementation of the
Federal Manual for Identifying and Delin-
eating Jurisdictional Wetlands.

(Pub. L. 101-640, title III, §307, Nov. 28, 1990, 104
Stat. 4635.)

Editorial Notes

REFERENCES IN TEXT

The Federal Water Pollution Control Act, referred to
in subsec. (b)(2)(A), is act June 30, 1948, ch. 758, as
amended generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26
(§1251 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 1251 of this title and Tables.

CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 1990, and not as part of the Water
Resources Development Act of 1986 which comprises
this chapter.

Statutory Notes and Related Subsidiaries

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which a report required
under subsec. (e)(2) of this section is listed on page 70),
see section 3003 of Pub. L. 104-66, as amended, set out
as a note under section 1113 of Title 31, Money and Fi-
nance.

WETLANDS ENHANCEMENT OPPORTUNITIES

Pub. L. 101-640, title IV, §409, Nov. 28, 1990, 104 Stat.
4648, provided that: ‘“‘Not later than January 20, 1992,
the Secretary shall transmit to Congress a list which
specifically identifies opportunities of enhancing wet-
lands in connection with construction and operation of
water resource projects.”

‘“‘SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 101-640, set out as a note under section
2201 of this title.
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§2317a. Cooperative agreements
(a) In general

For the purpose of expediting the cost-effec-
tive design and construction of wetlands res-
toration that is part of an authorized water re-
sources project, the Secretary may enter into
cooperative agreements under section 6305 of
title 31 with nonprofit organizations with exper-
tise in wetlands restoration to carry out such
design and construction on behalf of the Sec-
retary.

(b) Limitations
(1) Per project limit

A cooperative agreement under this section
may not obligate the Secretary to pay the
nonprofit organization more than $1,000,000 for
any single wetlands restoration project.

(2) Annual limit

The total value of work carried out under
cooperative agreements under this section
may not exceed $5,000,000 in any fiscal year.

(Pub. L. 110-114, title II, §2015, Nov. 8, 2007, 121
Stat. 1076.)

Editorial Notes

CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 2007, and not as part of the Water
Resources Development Act of 1986 which comprises
this chapter.

Statutory Notes and Related Subsidiaries
‘““‘SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110-114, set out as a note under section
2201 of this title.

§2317b. Mitigation banks and in-lieu fee arrange-
ments

(1) In general

Not later than 180 days after December 16,
2016, the Secretary shall issue implementation
guidance that provides for the consideration in
water resources development feasibility studies
of the entire amount of potential in-kind credits
available at mitigation banks approved by the
Secretary and in-lieu fee programs with an ap-
proved service area that includes the location of
the projected impacts of the water resources de-
velopment project.

(2) Requirements

All potential mitigation bank and in-lieu fee
credits that meet the criteria under paragraph
(1) shall be considered a reasonable alternative
for planning purposes if—

(A) the applicable mitigation bank—

(i) has an approved mitigation banking in-
strument; and

(ii) has completed a functional analysis of
the potential credits using the approved
Corps of Engineers certified habitat assess-
ment model specific to the region; and

(B) the Secretary determines that the use of
such banks or in-lieu fee programs provide
reasonable assurance that the statutory (and
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regulatory) mitigation requirements for a
water resources development project are met,
including monitoring or demonstrating miti-
gation success.

(3) Effect

Nothing in this subsection—

(A) modifies or alters any requirement for a
water resources development project to com-
ply with applicable laws or regulations, in-
cluding section 2283 of this title; or

(B) shall be construed as to limit mitigation
alternatives or require the use of mitigation
banks or in-lieu fee programs.

(Pub. L. 110-114, title II, §2036(c), Nov. 8, 2007, 121
Stat. 1094; Pub. L. 114-322, title I, §1163, Dec. 16,
2016, 130 Stat. 1669.)

Editorial Notes

CODIFICATION

Section was enacted as part of the Water Resources
Development Act of 2007, and not as part of the Water
Resources Development Act of 1986 which comprises
this chapter.

AMENDMENTS

2016—Pub. L. 114-322 amended section generally. Prior
to amendment, section related to use of the mitigation
bank for certain water resources projects that involved
wetlands mitigation.

Statutory Notes and Related Subsidiaries

‘“‘SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110-114, set out as a note under section
2201 of this title.

§2318. Flood plain management

(a) Exclusion of elements from benefit-cost anal-
ysis
The Secretary shall not include in the benefit
base for justifying Federal flood damage reduc-
tion projects—

(1)(A) any new or substantially improved
structure (other than a structure necessary for
conducting a water-dependent activity) built
in the 100-year flood plain with a first floor
elevation less than the 100-year flood elevation
after July 1, 1991; or

(B) in the case of a county substantially lo-
cated within the 100-year flood plain, any new
or substantially improved structure (other
than a structure necessary for conducting a
water-dependent activity) built in the 10-year
flood plain after July 1, 1991; and

(2) any structure which becomes located in
the 100-year flood plain with a first floor ele-
vation less than the 100-year flood elevation or
in the 10-year flood plain, as the case may be,
by virtue of constrictions placed in the flood
plain after July 1, 1991.

(b) Flood damage reduction benefits
(1) In general

In calculating the benefits of a proposed
project for nonstructural flood damage reduc-
tion, the Secretary shall calculate the benefits
of the nonstructural project using methods
similar to those used for calculating the bene-
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