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Appendix to Title 46, amending sections 1223, 1228, 1232, 
1236, 1319, 1321, 1481, 1486, 1503, 1514, and 1908 of this 
title, section 3145 of Title 16, Conservation, sections 
4612 and 9509 of Title 26, Internal Revenue Code, sec-
tions 1334, 1350, and 1653 of Title 43, sections 2101, 2302, 
3318, 3715, 3718, 5116, 6101, 7101, 7106, 7107, 7109, 7302, 7502, 
7503, 7701 to 7703, 8101, 8104, 8502, 8503, 8702, 9101, 9102, 
9302, 9308, and 12106 of Title 46, and section 1274 of the 
Appendix to Title 46, repealing section 1517 of this title 
and sections 1811 and 1812 to 1824 of Title 43, enacting 
provisions set out as notes under this section, sections 
1203, 1223, and 1321, of this title, section 92 of Title 14, 
Coast Guard, section 9509 of Title 26, sections 1334, 1651, 
and 1653 of Title 43, sections 3703, 3703a, and 7106 of 
Title 46, and section 1295 of the Appendix to Title 46, 
amending provisions set out as a note under section 401 
of Title 23, Highways, and repealing provisions set out 
as a note under section 1811 of Title 43] may be cited as 
the ‘Oil Pollution Act of 1990’.’’

TRANSFER OF FUNCTIONS 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2702. Elements of liability 

(a) In general 

Notwithstanding any other provision or rule of 
law, and subject to the provisions of this Act, 
each responsible party for a vessel or a facility 
from which oil is discharged, or which poses the 
substantial threat of a discharge of oil, into or 
upon the navigable waters or adjoining shore-
lines or the exclusive economic zone is liable for 
the removal costs and damages specified in sub-
section (b) that result from such incident. 

(b) Covered removal costs and damages 

(1) Removal costs 

The removal costs referred to in subsection 
(a) are—

(A) all removal costs incurred by the 
United States, a State, or an Indian tribe 
under subsection (c), (d), (e), or (l) of section 
1321 of this title, under the Intervention on 
the High Seas Act (33 U.S.C. 1471 et seq.), or 
under State law; and 

(B) any removal costs incurred by any per-
son for acts taken by the person which are 
consistent with the National Contingency 
Plan. 

(2) Damages 

The damages referred to in subsection (a) 
are the following: 

(A) Natural resources 

Damages for injury to, destruction of, loss 
of, or loss of use of, natural resources, in-
cluding the reasonable costs of assessing the 
damage, which shall be recoverable by a 
United States trustee, a State trustee, an In-
dian tribe trustee, or a foreign trustee. 

(B) Real or personal property 

Damages for injury to, or economic losses 
resulting from destruction of, real or per-
sonal property, which shall be recoverable 

by a claimant who owns or leases that prop-
erty. 

(C) Subsistence use 

Damages for loss of subsistence use of nat-
ural resources, which shall be recoverable by 
any claimant who so uses natural resources 
which have been injured, destroyed, or lost, 
without regard to the ownership or manage-
ment of the resources. 

(D) Revenues 

Damages equal to the net loss of taxes, 
royalties, rents, fees, or net profit shares due 
to the injury, destruction, or loss of real 
property, personal property, or natural re-
sources, which shall be recoverable by the 
Government of the United States, a State, or 
a political subdivision thereof. 

(E) Profits and earning capacity 

Damages equal to the loss of profits or im-
pairment of earning capacity due to the in-
jury, destruction, or loss of real property, 
personal property, or natural resources, 
which shall be recoverable by any claimant. 

(F) Public services 

Damages for net costs of providing in-
creased or additional public services during 
or after removal activities, including protec-
tion from fire, safety, or health hazards, 
caused by a discharge of oil, which shall be 
recoverable by a State, or a political sub-
division of a State. 

(c) Excluded discharges 

This subchapter does not apply to any dis-
charge—

(1) permitted by a permit issued under Fed-
eral, State, or local law; 

(2) from a public vessel; or 
(3) from an onshore facility which is subject 

to the Trans-Alaska Pipeline Authorization 
Act (43 U.S.C. 1651 et seq.). 

(d) Liability of third parties 

(1) In general 

(A) Third party treated as responsible party 

Except as provided in subparagraph (B), in 
any case in which a responsible party estab-
lishes that a discharge or threat of a dis-
charge and the resulting removal costs and 
damages were caused solely by an act or 
omission of one or more third parties de-
scribed in section 2703(a)(3) of this title (or 
solely by such an act or omission in com-
bination with an act of God or an act of 
war), the third party or parties shall be 
treated as the responsible party or parties 
for purposes of determining liability under 
this subchapter. 

(B) Subrogation of responsible party 

If the responsible party alleges that the 
discharge or threat of a discharge was 
caused solely by an act or omission of a 
third party, the responsible party—

(i) in accordance with section 2713 of this 
title, shall pay removal costs and damages 
to any claimant; and 

(ii) shall be entitled by subrogation to 
all rights of the United States Government 



Page 829 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 2703

and the claimant to recover removal costs 
or damages from the third party or the 
Fund paid under this subsection. 

(2) Limitation applied 

(A) Owner or operator of vessel or facility 

If the act or omission of a third party that 
causes an incident occurs in connection with 
a vessel or facility owned or operated by the 
third party, the liability of the third party 
shall be subject to the limits provided in sec-
tion 2704 of this title as applied with respect 
to the vessel or facility. 

(B) Other cases 

In any other case, the liability of a third 
party or parties shall not exceed the limita-
tion which would have been applicable to the 
responsible party of the vessel or facility 
from which the discharge actually occurred 
if the responsible party were liable. 

(Pub. L. 101–380, title I, § 1002, Aug. 18, 1990, 104 
Stat. 489.)

Editorial Notes 

REFERENCES IN TEXT 

This Act, referred to in subsec. (a), is Pub. L. 101–380, 
Aug. 18, 1990, 104 Stat. 484, as amended, known as the 
Oil Pollution Act of 1990, which is classified principally 
to this chapter. For complete classification of this Act 
to the Code, see Short Title note set out under section 
2701 of this title and Tables. 

The Intervention on the High Seas Act, referred to in 
subsec. (b)(1)(A), is Pub. L. 93–248, Feb. 5, 1974, 88 Stat. 
8, as amended, which is classified generally to chapter 
28 (§ 1471 et seq.) of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 1471 of this title and Tables. 

The Trans-Alaska Pipeline Authorization Act, re-
ferred to in subsec. (c)(3), is title II of Pub. L. 93–153, 
Nov. 16, 1973, 87 Stat. 584, which is classified generally 
to chapter 34 (§ 1651 et seq.) of Title 43, Public Lands. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1651 of Title 43 
and Tables. 

§ 2703. Defenses to liability 

(a) Complete defenses 

A responsible party is not liable for removal 
costs or damages under section 2702 of this title 
if the responsible party establishes, by a prepon-
derance of the evidence, that the discharge or 
substantial threat of a discharge of oil and the 
resulting damages or removal costs were caused 
solely by—

(1) an act of God; 
(2) an act of war; 
(3) an act or omission of a third party, other 

than an employee or agent of the responsible 
party or a third party whose act or omission 
occurs in connection with any contractual re-
lationship with the responsible party (except 
where the sole contractual arrangement arises 
in connection with carriage by a common car-
rier by rail), if the responsible party estab-
lishes, by a preponderance of the evidence, 
that the responsible party—

(A) exercised due care with respect to the 
oil concerned, taking into consideration the 
characteristics of the oil and in light of all 
relevant facts and circumstances; and 

(B) took precautions against foreseeable 
acts or omissions of any such third party 
and the foreseeable consequences of those 
acts or omissions; or

(4) any combination of paragraphs (1), (2), 
and (3). 

(b) Defenses as to particular claimants 

A responsible party is not liable under section 
2702 of this title to a claimant, to the extent 
that the incident is caused by the gross neg-
ligence or willful misconduct of the claimant. 

(c) Limitation on complete defense 

Subsection (a) does not apply with respect to 
a responsible party who fails or refuses—

(1) to report the incident as required by law 
if the responsible party knows or has reason to 
know of the incident; 

(2) to provide all reasonable cooperation and 
assistance requested by a responsible official 
in connection with removal activities; or 

(3) without sufficient cause, to comply with 
an order issued under subsection (c) or (e) of 
section 1321 of this title or the Intervention on 
the High Seas Act (33 U.S.C. 1471 et seq.). 

(d) Definition of contractual relationship 

(1) In general 

For purposes of subsection (a)(3) the term 
‘‘contractual relationship’’ includes, but is not 
limited to, land contracts, deeds, easements, 
leases, or other instruments transferring title 
or possession, unless—

(A) the real property on which the facility 
concerned is located was acquired by the re-
sponsible party after the placement of the 
oil on, in, or at the real property on which 
the facility concerned is located; 

(B) one or more of the circumstances de-
scribed in subparagraph (A), (B), or (C) of 
paragraph (2) is established by the respon-
sible party by a preponderance of the evi-
dence; and 

(C) the responsible party complies with 
paragraph (3). 

(2) Required circumstance 

The circumstances referred to in paragraph 
(1)(B) are the following: 

(A) At the time the responsible party ac-
quired the real property on which the facil-
ity is located the responsible party did not 
know and had no reason to know that oil 
that is the subject of the discharge or sub-
stantial threat of discharge was located on, 
in, or at the facility. 

(B) The responsible party is a government 
entity that acquired the facility—

(i) by escheat; 
(ii) through any other involuntary trans-

fer or acquisition; or 
(iii) through the exercise of eminent do-

main authority by purchase or condemna-
tion.

(C) The responsible party acquired the fa-
cility by inheritance or bequest. 

(3) Additional requirements 

For purposes of paragraph (1)(C), the respon-
sible party must establish by a preponderance 
of the evidence that the responsible party—


		Superintendent of Documents
	2023-01-18T11:35:58-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




