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§ 8433. Civil penalties
(a) General civil penalty

Any person who violates any provision of this
chapter, or rule or order thereunder, shall be
subject to a civil penalty, which shall be as-
sessed by the Secretary, of not more than $25,000
for each violation. Each day of violation shall
constitute a separate violation.

(b) Civil penalty for operation in excess of ex-
emption

In the case of any electric powerplant granted
an exemption, any person who operates such
powerplant during any 12-calendar-month period
in excess of that authorized in such exemption,
shall be liable for a civil penalty, which shall be
assessed by the Secretary. The amount of such
civil penalty may not exceed $10 per barrel of pe-
troleum or $3 per Mcf of natural gas used in op-
eration of such powerplant in excess of that au-
thorized in such exemption.

(c) Repealed. Pub. L. 100-42, § 1(c)(20)(C), May 21,
1987, 101 Stat. 314

(d) Assessment

(1) Before issuing an order assessing a civil
penalty against any person under this chapter,
the Secretary shall provide to such person no-
tice of the proposed penalty. Such notice shall
inform such person of his opportunity to elect in
writing within 30 days after the date of receipt
of such notice to have the procedures of para-
graph (3) (in lieu of those of paragraph (2)) apply
with respect to such assessment.

(2)(A) Unless an election is made within 30 cal-
endar days after receipt of notice under para-
graph (1) to have paragraph (3) apply with re-
spect to such penalty, the Secretary shall assess
the penalty, by order, after a determination of
violation has been made on the record after an
opportunity for an agency hearing pursuant to
section 554 of title 5 before an administrative
law judge appointed under section 3105 of such
title 5. Such assessment order shall include the
administrative law judge’s findings and the
basis for such assessment.

(B) Any person against whom a penalty is as-
sessed under this paragraph may, within 60 cal-
endar days after the date of the order of the Sec-
retary assessing such penalty, institute an ac-
tion in the United States court of appeals for
the appropriate judicial circuit for judicial re-
view of such order in accordance with chapter 7
of title 5. The court shall have jurisdiction to
enter a judgment affirming, modifying, or set-
ting aside in whole or in part, the order of the
Secretary, or the court may remand the pro-
ceeding to the Secretary for such further action
as the court may direct.

(3)(A) In the case of any civil penalty with re-
spect to which the procedures of this paragraph
have been elected, the Secretary shall promptly
assess such penalty, by order, after the date of
the receipt of the notice under paragraph (1) of
the proposed penalty.

(B) If the civil penalty has not been paid with-
in 60 calendar days after the assessment order
has been made under subparagraph (A), the Sec-
retary shall institute an action in the appro-
priate district court of the United States for an
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order affirming the assessment of the civil pen-
alty. The court shall have authority to review
de novo the law and the facts involved, and shall
have jurisdiction to enter a judgment enforcing,
modifying, and enforcing as so modified, or set-
ting aside in whole or in part, such assessment.

(C) Any election to have this paragraph apply
may not be revoked except with the consent of
the Secretary.

(4) If any person fails to pay an assessment of
a civil penalty after it has become a final and
unappealable order under paragraph (2), or after
the appropriate district court has entered final
judgment in favor of the Secretary under para-
graph (3), the Secretary shall institute an action
to recover the amount of such penalty in any ap-
propriate district court of the United States. In
such action, the validity and appropriateness of
such final assessment order or judgment shall
not be subject to review.

(5)(A) Notwithstanding the provisions of title
28, or of section 7192(c) of this title, the Sec-
retary shall be represented by the general coun-
sel of the Department of Energy (or any attor-
ney or attorneys within the Department of En-
ergy designated by the Secretary) who shall su-
pervise, conduct, and argue any civil litigation
to which paragraph (3) of this subsection applies
(including any related collection action under
paragraph (4)) in a court of the United States or
in any other court, except the Supreme Court.
However, the Secretary or the general counsel
shall consult with the Attorney General con-
cerning such litigation, and the Attorney Gen-
eral shall provide, on request, such assistance in
the conduct of such litigation as may be appro-
priate.

(B) Subject to the provisions of section 7192(c)
of this title, the Secretary shall be represented
by the Attorney General, or the Solicitor Gen-
eral, as appropriate, in actions under this sub-
section, except to the extent provided in sub-
paragraph (A) of this paragraph.

(C) Section 7172(d) of this title shall not apply
with respect to the functions of the Secretary
under this subsection.

(Pub. L. 95-620, title VII, §723, Nov. 9, 1978, 92
Stat. 3333; Pub. L. 10042, §1(c)(20), May 21, 1987,
101 Stat. 313.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (d)(1), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-42, §1(c)(20)(A), struck
out ‘‘(other than section 8372 of this title)” after ‘‘this
chapter”.

Subsec. (b). Pub. L. 100-42, §1(c)(20)(B), (C), struck out
‘(1) before “In the case of”’ and struck out par. (2)
which read as follows: ‘‘Any person operating a major
fuel-burning installation granted an exemption which,
for any 12-calendar-month period, uses petroleum or
natural gas, or both, in excess of that use allowed by
such exemption shall be liable for a civil penalty,
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which shall be assessed by the Secretary. The amount
of such civil penalty may not exceed $10 per barrel of
petroleum or $3 per Mcf of natural gas which was used
in excess of that use allowed by such exemption.”’

Subsec. (¢). Pub. L. 10042, §1(c)(20)(C), struck out
subsec. (¢) which set forth civil penalties for violation
of section 8372 of this title.

§ 8434. Injunctions and other equitable relief

Whenever it appears to the Secretary that any
person has engaged, is engaged, or is about to
engage in acts or practices constituting a viola-
tion of this chapter, or any rule or order there-
under, a civil action,! may be brought, in ac-
cordance with section 7192(c) of this title, in the
appropriate district court of the United States
to enjoin such acts or practices, and, upon a
proper showing, the court shall grant, without
bond, mandatory or prohibitive injunctive relief,
including interim equitable relief.

(Pub. L. 95620, title VII, §724, Nov. 9, 1978, 92
Stat. 3335.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

§ 8435. Citizens suits
(a) General rule

Except as otherwise provided in subsection (b),
any aggrieved person may commence a civil ac-
tion for mandatory or prohibitive injunctive re-
lief, including interim equitable relief, against
the Secretary or the head of any Federal agency
which has a responsibility under this chapter if
there is an alleged failure of the Secretary or
such agency head to perform any act or duty
under this chapter which is not discretionary.
The United States district courts shall have ju-
risdiction over actions brought under this sec-
tion, without regard to the amount in con-
troversy or the citizenship of the parties.

(b) Notice to Secretary or agency head

No action may be commenced under sub-
section (a) before the 60th calendar day after the
date on which the plaintiff has given notice of
such action to the Secretary or the agency head
involved. Notice under this subsection shall be
given in such manner as the Secretary shall pre-
scribe by rule.

(c) Authority of Secretary to intervene

In any action brought under subsection (a),
the Secretary, if not a party, may intervene as
a matter of right.

(d) Costs of litigation

The court, in issuing any final order in any ac-
tion brought under subsection (a), may award
costs of litigation (including reasonable attor-
ney and expert witness fees) to any party, when-
ever the court determines such award is appro-
priate.

180 in original. The comma probably should not appear.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 7334

(e) Other remedies to remain available

Nothing in this section shall restrict any right
which any aggrieved person (or class of ag-
grieved persons) may have under any statute or
common law to seek enforcement of this chapter
or any rule thereunder, or to seek any other re-
lief (including relief against the Secretary or
the agency head involved).

(Pub. L. 95-620, title VII, §725, Nov. 9, 1978, 92
Stat. 3335.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (e), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

PART D—PRESERVATION OF CONTRACTUAL
RIGHTS

§ 8441. Preservation of contractual interest
(a) Right to transfer contractual interests

(1) If any person receives natural gas, the use
of which is prohibited by the provisions of sub-
chapter III or any rule or order thereunder, and
if such natural gas is received pursuant to a con-
tract in effect on April 20, 1977, between such
person and any other person, such person receiv-
ing such natural gas may transfer all or any por-
tion of such person’s contractual interests under
such contract and receive consideration from
the person to whom such contractual interests
are transferred. The consideration authorized by
this subsection shall not exceed the maximum
consideration established as just compensation
under this section.

(2) Any person who would have transported or
distributed the natural gas subject to a contract
with respect to which contractual interests are
transferred pursuant to paragraph (1) shall be
entitled to receive just compensation (as deter-
mined by the Commission) from the person to
whom such contractual interests are trans-
ferred.

(b) Determination of consideration

(1) The Commission shall, by rule, establish
guidelines for the application on a regional or
national basis (as may be appropriate) of the cri-
teria specified in subsection (e)(1) to determine
the maximum consideration permitted as just
compensation under this section.

(2) The person transferring contractual inter-
ests pursuant to subsection (a)(1) and the person
to whom such interests are transferred may
agree on the amount of, or method of deter-
mining, the consideration to be paid for such
transfer and certify such consideration to the
Commission. Except as provided in paragraph
(4), such agreed-upon consideration shall not ex-
ceed the consideration determined by applica-
tion of the guidelines prescribed by the Commis-
sion under paragraph (1).

(3) In the event the person transferring con-
tractual interests pursuant to subsection (a)(1)
and the person to whom such interests are to be
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