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PUB. L. 104-287

This amends 49:40109(c) to correct an error in the
codification enacted by section 1 of the Act of July 5,
1994 (Public Law 103-272, 108 Stat. 1105), to include in
the cross-reference sections enacted after the cutoff
date for the codification of title 49 as enacted by sec-
tion 1 of the Act (Public Law 103-272, 108 Stat. 745), and
to make it easier to include future sections in the
cross-reference by restating it in terms of chapters.

Editorial Notes
AMENDMENTS

2018—Subsec. (b). Pub. L. 115254, §1991(c)(1)(A),
struck out *‘, 40119, 44901, 44903, 44906, and 44935-44937"’
before ‘‘of this title’.

Subsec. (¢). Pub. L. 115254, §1991(c)(1)(B), substituted
‘“‘sections 44909(a), 44909(b), and’ for ‘‘sections 44909
and’’.

Subsec. (2)(2)(C). Pub. L. 115-254, §402(1), added sub-
par. (C) and struck out former subpar. (C) which read as
follows: ‘‘review the exemption at least every 30 days to
ensure that the unusual circumstances that established
the need for the exemption still exist.”

Subsec. (2)(3), (4). Pub. L. 115-254, §402(2), added pars.
(3) and (4) and struck out former par. (3) which read as
follows: ‘“The Secretary may renew an exemption (in-
cluding renewals) under this subsection for not more
than 30 days. An exemption may continue for not more
than 5 days after the unusual circumstances that estab-
lished the need for the exemption cease.”’

1996—Subsec. (c). Pub. L. 104-287, §5(65)(B), sub-
stituted ‘‘sections 44909 and 46301(b)”’ for ‘‘section
46301(b)”".

Pub. L. 104-287, §5(65)(A), substituted ‘‘chapter 413
(except sections 41307 and 41310(b)—(f)), chapter 415 (ex-
cept sections 41502, 41505, and 41507-41509), chapter 417
(except sections 41703, 41704, 41710, 41713, and 41714),” for
“‘sections 41301-41306, 41308-41310(a), 41501, 41503, 41504,
41506, 41510, 41511, 41701, 41702, 41705-41709, 41711, 41712,
and 41731-41742,”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-287 effective July 5, 1994,
see section 8(1) of Pub. L. 104-287, set out as a note
under section 5303 of this title.

AUTHORITY TO GRANT EXEMPTIONS TO GOVERNMENT
AIRCRAFT

Pub. L. 103411, §3(b), Oct. 25, 1994, 108 Stat. 4237, pro-
vided that:

‘(1) IN GENERAL.—The Administrator of the Federal
Aviation Administration may grant an exemption to
any unit of Federal, State, or local government from
any requirement of part A of subtitle VII of title 49,
United States Code, that would otherwise be applicable
to current or future aircraft of such unit of government
as a result of the amendment made by subsection (a) of
this section [amending section 40102 of this title].

‘“(2) REQUIREMENTS.—The Administrator may grant
an exemption under paragraph (1) only if—

“(A) the Administrator finds that granting the ex-
emption is necessary to prevent an undue economic
burden on the unit of government; and

‘(B) the Administrator certifies that the aviation
safety program of the unit of government is effective
and appropriate to ensure safe operations of the type
of aircraft operated by the unit of government.”’

§40110. General procurement authority

(a) GENERAL.—In carrying out this part, the
Administrator of the Federal Aviation Adminis-
tration—

(1) to the extent that amounts are available
for obligation, may acquire services or, by
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condemnation or otherwise, an interest in
property, including an interest in airspace im-
mediately adjacent to and needed for airports
and other air navigation facilities owned by
the United States Government and operated
by the Administrator;
(2) may construct and improve laboratories
and other test facilities; and
(3) may dispose of any interest in property
for adequate compensation, and the amount so
received shall—
(A) be credited to the appropriation cur-
rent when the amount is received;
(B) be merged with and available for the
purposes of such appropriation; and
(C) remain available until expended.

(b) PURCHASE OF HOUSING UNITS.—

(1) AUTHORITY.—In carrying out this part,
the Administrator may purchase a housing
unit (including a condominium or a housing
unit in a building owned by a cooperative)
that is located outside the contiguous United
States if the cost of the unit is $300,000 or less.

(2) ADJUSTMENTS FOR INFLATION.—For fiscal
years beginning after September 30, 1997, the
Administrator may adjust the dollar amount
specified in paragraph (1) to take into account
increases in local housing costs.

3) CONTINUING OBLIGATIONS.—Notwith-
standing section 1341 of title 31, the Adminis-
trator may purchase a housing unit under
paragraph (1) even if there is an obligation
thereafter to pay necessary and reasonable
fees duly assessed upon such unit, including
fees related to operation, maintenance, taxes,
and insurance.

(4) CERTIFICATION TO CONGRESS.—The Admin-
istrator may purchase a housing unit under
paragraph (1) only if, at least 30 days before
completing the purchase, the Administrator
transmits to the Committee on Transpor-
tation and Infrastructure of the House of Rep-
resentatives and the Committee on Commerce,
Science, and Transportation of the Senate a
report containing—

(A) a description of the housing unit and
its price;

(B) a certification that the price does not
exceed the median price of housing units in
the area; and

(C) a certification that purchasing the
housing unit is the most cost-beneficial
means of providing necessary accommoda-
tions in carrying out this part.

(5) PAYMENT OF FEES.—The Administrator
may pay, when due, fees resulting from the
purchase of a housing unit under this sub-
section from any amounts made available to
the Administrator.

(¢c) DUTIES AND POWERS.—When carrying out
subsection (a) of this section, the Administrator
of the Federal Aviation Administration may—

(1) notwithstanding section 1341(a)(1) of title
31, lease an interest in property for not more
than 20 years;

(2) consider the reasonable probable future
use of the underlying land in making an award
for a condemnation of an interest in airspace;

(3) comnstruct, or acquire an interest in, a
public building (as defined in section 3301(a) of
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title 40) only under a delegation of authority
from the Administrator of General Services;
and

(4) dispose of property under subsection
(a)(2) of this section, except for airport and
airway property and technical equipment used
for the special purposes of the Administration,
only under sections 121, 123, and 126 and chap-
ter 5 of title 40.

(d) ACQUISITION MANAGEMENT SYSTEM.—

(1) IN GENERAL.—In consultation with such
non-governmental experts in acquisition man-
agement systems as the Administrator may
employ, and notwithstanding provisions of
Federal acquisition law, the Administrator
shall develop and implement an acquisition
management system for the Administration
that addresses the unique needs of the agency
and, at a minimum, provides for—

(A) more timely and cost-effective acquisi-
tions of equipment, services, property, and
materials; and

(B) the resolution of bid protests and con-
tract disputes related thereto, using consen-
sual alternative dispute resolution tech-
niques to the maximum extent practicable.

(2) APPLICABILITY OF FEDERAL ACQUISITION
LAW.—The following provisions of Federal ac-
quisition law shall not apply to the new acqui-
sition management system developed and im-
plemented pursuant to paragraph (1):

(A) Division C (except sections 3302,
3501(b), 3509, 3906, 4710, and 4711) of subtitle I
of title 41.

(B) Division B (except sections 1704 and
2303) of subtitle I of title 41.

(C) The Federal Acquisition Streamlining
Act of 1994 (Public Law 103-355). However,
section 4705 of title 41 shall apply to the new
acquisition management system developed
and implemented pursuant to paragraph (1).
For the purpose of applying section 4705 of
title 41 to the system, the term ‘‘executive
agency’’ is deemed to refer to the Federal
Aviation Administration.

(D) The Small Business Act (15 U.S.C. 631
et seq.), except that all reasonable opportu-
nities to be awarded contracts shall be pro-
vided to small business concerns and small
business concerns owned and controlled by
socially and economically disadvantaged in-
dividuals.

(E) The Competition in Contracting Act.

(F) Subchapter V of chapter 35 of title 31,
relating to the procurement protest system.

(G) The Federal Acquisition Regulation
and any laws not listed in subparagraphs (A)
through (F) providing authority to promul-
gate regulations in the Federal Acquisition
Regulation.

(3) CERTAIN PROVISIONS OF DIVISION B (EXCEPT
SECTIONS 1704 AND 2303) OF SUBTITLE I OF TITLE
41.—Notwithstanding paragraph (2)(B), chapter
21 of title 41 shall apply to the new acquisition
management system developed and imple-
mented under paragraph (1) with the following
modifications:

(A) Sections 2101 and 2106 of title 41 shall
not apply.

(B) Within 90 days after the date of the en-
actment of the Wendell H. Ford Aviation In-
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vestment and Reform Act for the 21st Cen-
tury, the Administrator shall adopt defini-
tions for the acquisition management sys-
tem that are consistent with the purpose
and intent of the Office of Federal Procure-
ment Policy Act.t

(C) After the adoption of those definitions,
the criminal, civil, and administrative rem-
edies provided under the Office of Federal
Procurement Policy Act?! apply to the acqui-
sition management system.

(D) In the administration of the acquisi-
tion management system, the Administrator
may take adverse personnel action under
section 27(e)(3)(A)(iv) of the Office of Federal
Procurement Policy Act! in accordance with
the procedures contained in the Administra-
tion’s personnel management system.

(4) ADJUDICATION OF CERTAIN BID PROTESTS
AND CONTRACT DISPUTES.—A bid protest or con-
tract dispute that is not addressed or resolved
through alternative dispute resolution shall be
adjudicated by the Administrator through Dis-
pute Resolution Officers or Special Masters of
the Federal Aviation Administration Office of
Dispute Resolution for Acquisition, acting
pursuant to sections 46102, 46104, 46105, 46106
and 46107 and shall be subject to judicial re-
view under section 46110 and to section 504 of
title 5.

(5) ANNUAL REPORT ON THE PURCHASE OF FOR-
EIGN MANUFACTURED ARTICLES.—

(A) REPORT.—(i) Not later than 90 days
after the end of the fiscal year, the Sec-
retary of Transportation shall submit a re-
port to Congress on the dollar amount of ac-
quisitions subject to the Buy American Act
made by the agency from entities that man-
ufacture the articles, materials, or supplies
outside of the United States in such fiscal
year.

(ii) The report required by clause (i) shall
only include acquisitions with total value
exceeding the micro-purchase level.

(B) CONTENTS.—The report required by sub-
paragraph (A) shall separately indicate—

(i) the dollar value of any articles, mate-
rials, or supplies purchased that were man-
ufactured outside of the United States; and

(ii) a summary of the total procurement
funds spent on goods manufactured in the
United States versus funds spent on goods
manufactured outside of the TUnited
States.

(C) AVAILABILITY OF REPORT.—The Sec-
retary shall make the report under subpara-
graph (A) publicly available on the agency’s
website not later than 30 days after submis-
sion to Congress.

(e) PROHIBITION ON RELEASE OF OFFEROR PRO-

POSALS.—

(1) GENERAL RULE.—Except as provided in
paragraph (2), a proposal in the possession or
control of the Administrator may not be made
available to any person under section 552 of
title 5.

(2) EXCEPTION.—Paragraph (1) shall not
apply to any portion of a proposal of an offeror

1See References in Text note below.
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the disclosure of which is authorized by the
Administrator pursuant to procedures pub-
lished in the Federal Register. The Adminis-
trator shall provide an opportunity for public
comment on the procedures for a period of not
less than 30 days beginning on the date of such
publication in order to receive and consider
the views of all interested parties on the pro-
cedures. The procedures shall not take effect
before the 60th day following the date of such
publication.

(3) PROPOSAL DEFINED.—In this subsection,
the term ‘‘proposal” means information con-
tained in or originating from any proposal, in-
cluding a technical, management, or cost pro-
posal, submitted by an offeror in response to
the requirements of a solicitation for a com-
petitive proposal.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1106;
Pub. L. 103429, §6(48), (80), Oct. 31, 1994, 108 Stat.
4384, 4388; Pub. L. 104-264, title XII, §1201, Oct. 9,
1996, 110 Stat. 3279; Pub. L. 106-181, title III,
§307(b), title VII, §703, Apr. 5, 2000, 114 Stat. 125,
156; Pub. L. 107-217, §3(n)(5), Aug. 21, 2002, 116
Stat. 1302; Pub. L. 108-176, title II, §§222, 224(a),
(b), Dec. 12, 2003, 117 Stat. 2527; Pub. L. 108-178,
§4(k), Dec. 15, 2003, 117 Stat. 2642; Pub. L. 111-350,
§5(0)(7), Jan. 4, 2011, 124 Stat. 3853; Pub. L. 112-95,
title II, §§206, 210, Feb. 14, 2012, 126 Stat. 39, 44;
Pub. L. 115-254, div. B, title V, §544, Oct. 5, 2018,
132 Stat. 3374.)

HISTORICAL AND REVISION NOTES
PuUB. L. 103-272

};:sgg(fg Source (U.S. Code) Source (Statutes at Large)
40110(a) ...... 49 App.:1344(a)(1) Aug. 23, 1958, Pub. L. 85-726,
(less term of §303(a)—~(d), 72 Stat. T74T;
lease), (2) (words May 21, 1970, Pub. L.
before 1st semi- 91-258, §51(a)(1), 84 Stat.
colon), (3). 234; July 12, 1976, Pub. L.
94-353, §16, 90 Stat. 882;
Oct. 19, 1980, Pub. L.
96470, §112(e), 94 Stat.
2240; Jan. 12, 1983, Pub. L.
97-449, §7(b), 96 Stat. 2444;
restated Nov. 5, 1990, Pub.
L. 101-508, §9118(a), 104
Stat. 1388-365.
40110(b)(1) .. | 49 App.:1344(d).
40110(b) 49 App.:1344(a)(1)
(2)(A). (related to term
of lease).
40110(b) 49 App.:1344(b)(1).
(2)(B).
40110(b) 49 App.:1344(b)(2).
(2)(C
40110(b) 49 App.:1344(c).
(2)(D).
40110(b) 49 App.:1344(g). Aug. 23, 1958, Pub. L. 85-726,
2)(E). 72 Stat. 747, §303(g); added
Oct. 31, 1992, Pub. L.
102-581, §201(a), 106 Stat.
4890.
40110(b) 49 App.:1344(a)(2)
2)(F). (words after 1st
semicolon).

In this section, the word ‘“‘Administrator’ in section
303(a)-(d) of the Federal Aviation Act of 1958 (Public
Law 85-726, 72 Stat. 747) is retained on authority of
49:106(g).

In subsection (a), before clause (1), the words ‘‘In car-
rying out this part’ are added for clarity. The words
‘“‘on behalf of the United States . . . where appropriate”
are omitted as surplus. In clause (1), the words ‘‘made
by the Congress’, ‘‘by purchase, condemnation . . . or
otherwise’”, and ‘‘easements through or other’” are
omitted as surplus. In clause (2), the words ‘‘by sale,
lease, or otherwise’’ and ‘‘real or personal’’ are omitted
as surplus. In clause (3), the word ‘‘renovate’ is omit-
ted as surplus. The words ‘‘and to purchase or other-
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wise acquire real property required therefor’ are omit-
ted as surplus because of the authority of the Adminis-
trator to acquire real property under clause (1) of this
subsection.

In subsection (b)(1), the words ‘‘procedures other than
competitive procedures’” are substituted for ‘‘non-
competitive procedures’” for consistency with sub-
section (b)(2)(D) of this section and 41:253(f).

In subsection (b)(2)(B), the text of 49 App.:1344(b)(1)
(words before semicolon) and the words ‘‘easements
through or other’’ are omitted as surplus.

In subsection (b)(2)(C), the words ‘‘by purchase, con-
demnation, or lease’ are omitted as surplus.

Subsection (b)(2)(E) is substituted for 49 App.:1344(g)
to eliminate the cross-references to other laws and for
clarity and is based on the text of 10:2304(c)(1).

PuB. L. 103-429

This amends 49:40110(a) to clarify the restatement of
49 App.:1344(a)(1)-(3) by section 1 of the Act of July 5,
1994 (Public Law 103-272, 108 Stat. 1106).

Editorial Notes
REFERENCES IN TEXT

The Federal Acquisition Streamlining Act of 1994, re-
ferred to in subsec. (d)(2)(C), is Pub. L. 103-355, Oct. 13,
1994, 108 Stat. 3243. For complete classification of this
Act to the Code, see Short Title of 1994 Act note set out
under section 101 of Title 41, Public Contracts, and Ta-
bles.

The Small Business Act, referred to in subsec.
(@)(2)(D), is Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72
Stat. 384, which is classified generally to chapter 14A
(§631 et seq.) of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 631 of Title 15 and Ta-
bles.

The Competition in Contracting Act, referred to in
subsec. (d)(2)(E), probably means the Competition in
Contracting Act of 1984, which is title VII of Pub. L.
98-369, div. B, July 18, 1984, 98 Stat. 1175. For complete
classification of this Act to the Code, see Short Title of
1984 Act note set out under section 101 of Title 41, Pub-
lic Contracts, and Tables.

The date of the enactment of the Wendell H. Ford
Aviation Investment and Reform Act for the 21st Cen-
tury, referred to in subsec. (d)(3)(B), is the date of en-
actment of Pub. L. 106-181, which was approved Apr. 5,
2000.

The Office of Federal Procurement Policy Act, re-
ferred to in subsec. (d)(3)(B), (C), is Pub. L. 93-400, Aug.
30, 1974, 88 Stat. 796, which was classified principally to
chapter 7 (§401 et seq.) of former Title 41, Public Con-
tracts, and was substantially repealed and restated in
division B (§1101 et seq.) of subtitle I of Title 41, Public
Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124
Stat. 3677, 3855. Section 27(e)(3)(A)(iv) of the Act was re-
pealed and restated as section 2105(c)(1)(D) of Title 41.
For complete classification of this Act to the Code, see
Short Title of 1974 Act note set out under section 101 of
Title 41 and Tables. For disposition of sections of
former Title 41, see Disposition Table preceding section
101 of Title 41.

The Buy American Act, referred to in subsec.
(@)(5)(A), is title III of act Mar. 3, 1933, ch. 212, 47 Stat.
1520, which was classified generally to sections 10a, 10D,
and 10c of former Title 41, Public Contracts, and was
substantially repealed and restated in chapter 83 (§8301
et seq.) of Title 41, Public Contracts, by Pub. L. 111-350,
§§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For complete
classification of this Act to the Code, see Short Title of
1933 Act note set out under section 101 of Title 41 and
Tables. For disposition of sections of former Title 41,
see Disposition Table preceding section 101 of Title 41.

AMENDMENTS

2018—Subsec. (d)(5). Pub. L. 115-254 added par. (5).

2012—Subsec. (a)(2), (3). Pub. L. 112-95, §210, added
pars. (2) and (3) and struck out former pars. (2) and (3)
which read as follows:
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‘(2) may dispose of an interest in property for ade-
quate compensation; and

‘“(3) may construct and improve laboratories and
other test facilities.”

Subsec. (¢)(3) to (5). Pub. L. 112-95, §206, inserted
“and” at end of par. (3), redesignated par. (5) as (4), and
struck out former par. (4) which read as follows: ‘‘use
procedures other than competitive procedures only
when the property or services needed by the Adminis-
trator of the Federal Aviation Administration are
available from only one responsible source or only from
a limited number of responsible sources and no other
type of property or services will satisfy the needs of the
Administrator; and”.

2011—Subsec. (d)(2)(A). Pub. L. 111-350, §5(0)(T)(A),
substituted ‘‘Division C (except sections 3302, 3501(b),
3509, 3906, 4710, and 4711) of subtitle I of title 41" for
“Title III of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 252-266)"".

Subsec. (d)(2)(B). Pub. L. 111-350, §5(0)(7)(B), sub-
stituted ‘‘Division B (except sections 1704 and 2303) of
subtitle I of title 41" for ‘“The Office of Federal Pro-
curement Policy Act (41 U.S.C. 401 et seq.)”.

Subsec. (d)(2)(C). Pub. L. 111-350, §5(0)(7)(C), sub-
stituted ‘‘(Public Law 103-355). However, section 4705 of
title 41 shall apply to the new acquisition management
system developed and implemented pursuant to para-
graph (1). For the purpose of applying section 4705 of
title 41 to the system,”” for ‘‘(Public Law 103-355), ex-
cept for section 315 (41 U.S.C. 265). For the purpose of
applying section 315 of that Act to the system,”’.

Subsec. (d)(3). Pub. L. 111-350, §5(0)(T)(D)(1), (ii), sub-
stituted ‘‘division b (except sections 1704 and 2303) of
subtitle i of title 41’ for ‘‘the office of federal procure-
ment policy act’’ in heading and ‘‘chapter 21 of title 41
for ‘‘section 27 of the Office of Federal Procurement
Policy Act (41 U.S.C. 423)” in text.

Subsec. (A)(3)(A). Pub. L. 111-350, §5(0)(7)(D)(iii), sub-
stituted ‘“Sections 2101 and 2106 of title 41 for ‘‘Sub-
sections (f) and (g)”’.

2003—Subsec. (c). Pub. L. 108-176, §224(a), struck out
par. (1), which related to the senior procurement execu-
tive, par. (2) designation before ‘“‘may—’’, and subpar.
(D) of par. (2), which related to use procedures other
than competitive procedures, redesignated subpars. (A),
(B), (C), (E), and (F) of par. (2) as pars. (1) to (b), respec-
tively, and realigned margins.

Subsec. (d)(1). Pub. L. 108-176, §224(b)(1), struck out
‘, not later than January 1, 1996, after ‘‘shall develop
and implement’’, substituted ‘‘provides for—’’ for ‘‘pro-
vides for more timely and cost-effective acquisitions of
equipment and materials.’”’, and added subpars. (A) and
(B).

Subsec. (d)(2)(C). Pub. L. 108-176, §222, substituted
“(Public Law 103-355), except for section 315 (41 U.S.C.
265). For the purpose of applying section 315 of that Act
to the system, the term ‘executive agency’ is deemed to
refer to the Federal Aviation Administration.” for
‘“(Public Law 103-355).”

Subsec. (d)(2)(G). Pub. L. 108-178, §4(k)(3), substituted
‘“‘subparagraphs (A) through (F)” for ‘‘subparagraphs
(A) through (G)”.

Pub. L. 108-178, §4(k)(1), (2), redesignated subpar. (H)
as (G) and struck out former subpar. (G) which read as
follows: ‘“The Brooks Automatic Data Processing Act
(40 U.S.C. 759).”

Subsec. (d)(2)(H). Pub. L. 108-178, §4(k)(2), redesig-
nated subpar. (H) as (G).

Subsec. (d)(4). Pub. L. 108-176, §224(b)(2), added par. (4)
and struck out heading and text of former par. (4). Text
read as follows: ‘““This subsection shall take effect on
April 1, 1996.”

2002—Subsec. (c)(2)(C). Pub. L. 107-217, §3(n)(5)(A),
substituted ‘‘(as defined in section 3301(a) of title 40)”’
for ‘“‘(as defined in section 13 of the Public Buildings
Act of 1959 (40 U.S.C. 612))”".

Subsec. (¢)(2)(F). Pub. L. 107-217, §3(n)(5)(B), sub-
stituted ‘‘sections 121, 123, and 126 and chapter 5 of title
40> for ‘‘title II of the Federal Property and Adminis-
trative Services Act of 1949 (40 U.S.C. 481 et seq.)”’.

TITLE 49—TRANSPORTATION

Page 1040

2000—Subsecs. (d), (e). Pub. L. 106-181 added subsecs.
(d) and (e).

1996—Subsecs. (b), (¢). Pub. L. 104-264 added subsec.
(b) and redesignated former subsec. (b) as (c).

1994—Subsec. (a). Pub. L. 103-429, §6(48), in introduc-
tory provisions, struck out ‘“‘may’’ after ‘‘Administra-
tion”’, in par. (1), struck out ‘‘acquire,” before ‘‘to the
extent’” and substituted ‘“‘may acquire services or, by
condemnation or otherwise,” for ‘‘services or’’, and in
pars. (2) and (3), inserted ‘‘may’’ after par. designation.

Subsec. (b)(2)(A). Pub. L. 103-429, §6(80), inserted
‘“notwithstanding section 1341(a)(1) of title 31,” before
“lease’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2003 AMENDMENTS

Amendment by Pub. L. 108-178 effective Aug. 21, 2002,
see section 5 of Pub. L. 108-178, set out as a note under
section 5334 of Title 5, Government Organization and
Employees.

Amendment by Pub. L. 108-176 applicable only to fis-
cal years beginning after Sept. 30, 2003, except as other-
wise specifically provided, see section 3 of Pub. L.
108-176, set out as a note under section 106 of this title.

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fis-
cal years beginning after Sept. 30, 1999, see section 3 of
Pub. L. 106-181, set out as a note under section 106 of
this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Except as otherwise specifically provided, amend-
ment by Pub. L. 104-264 applicable only to fiscal years
beginning after Sept. 30, 1996, and not to be construed
as affecting funds made available for a fiscal year end-
ing before Oct. 1, 1996, see section 3 of Pub. L. 104-264,
set out as a note under section 106 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-429 effective July 5, 1994,
see section 9 of Pub. L. 103-429, set out as a note under
section 321 of this title.

CONTRACTING

Pub. L. 112-95, title VIII, §814, Feb. 14, 2012, 126 Stat.
125, provided that: ‘“When drafting contract proposals
for training facilities under the general contracting au-
thority of the Federal Aviation Administration, the
Administrator of the Federal Aviation Administration
shall ensure—

‘(1) the proposal is drafted so that all parties can
fairly compete; and

‘“(2) the proposal takes into consideration the most
cost-effective location, accessibility, and services op-
tions.”

FAA EVALUATION OF LONG-TERM CAPITAL LEASING

Pub. L. 106-181, title VII, §704, Apr. 5, 2000, 114 Stat.
157, authorized the Administrator of the Federal Avia-
tion Administration to carry out a pilot program in fis-
cal years 2001 through 2003 to test and evaluate the ben-
efits of long-term contracts for the leasing of aviation
equipment and facilities and to enter into certain types
of contracts for this purpose.

ASSESSMENT OF ACQUISITION MANAGEMENT SYSTEM

Pub. L. 104264, title II, §251, Oct. 9, 1996, 110 Stat.
3236, provided that: ‘“‘Not later than April 1, 1999, the
Administrator [of the Federal Aviation Administra-
tion] shall employ outside experts to provide an inde-
pendent evaluation of the effectiveness of the Adminis-
tration’s [Federal Aviation Administration] acquisition
management system within 3 months after such date.
The Administrator shall transmit a copy of the evalua-
tion to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on
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Transportation and Infrastructure of the House of Rep-
resentatives.”

Pub. L. 104-205, title III, §351, Sept. 30, 1996, 110 Stat.
2979, provided that: ‘“Not later than December 31, 1997,
the Administrator of the Federal Aviation Administra-
tion shall—

‘‘(a) take such action as may be necessary to pro-
vide for an independent assessment of the acquisition
management system of the Federal Aviation Admin-
istration that includes a review of any efforts of the
Administrator in promoting and encouraging the use
of full and open competition as the preferred method
of procurement with respect to any contract that in-
volves an amount greater than $50,000,000; and

“(b) submit to the Congress a report on the findings
of that independent assessment: Provided, That for
purposes of this section, the term ‘full and open com-
petition’ has the meaning provided that term in sec-
tion 4(6) of the Office of Federal Procurement Policy
Act (41 U.S.C. 403(6)).”

ACQUISITION MANAGEMENT SYSTEM FOR FEDERAL
AVIATION ADMINISTRATION

Pub. L. 104-50, title III, §348, Nov. 15, 1995, 109 Stat.
460, required the Administrator of the Federal Aviation
Administration to develop and implement, not later
than Jan. 1, 1996, an acquisition management system,
exempt from specified federal procurement and acquisi-
tion laws, to provide for more timely and cost-effective
acquisitions of equipment and materials, prior to re-
peal by Pub. L. 106-181, title III, §307(d), Apr. 5, 2000, 114
Stat. 126.

ALTERNATIVE PROCUREMENT AND ACQUISITION PILOT
PROGRAM

Pub. L. 103-355, title V, §5063, Oct. 13, 1994, 108 Stat.
3356, provided that:

‘“‘(a) AUTHORITY.—The Secretary of Transportation
may conduct a test of alternative and innovative pro-
curement procedures in carrying out acquisitions for
one of the modernization programs under the Airway
Capital Investment Plan prepared pursuant to section
44501(b) of title 49, United States Code. In conducting
such test, the Secretary shall consult with the Admin-
istrator for Federal Procurement Policy.

“(b) PILOT PROGRAM IMPLEMENTATION.—(1) The Sec-
retary of Transportation should prescribe policies and
procedures for the interaction of the program manager
and the end user executive responsible for the require-
ment for the equipment acquired. Such policies and
procedures should include provisions for enabling the
end user executive to participate in acceptance testing.

“(2) Not later than 45 days after the date of enact-
ment of this Act [Oct. 13, 1994], the Secretary of Trans-
portation shall identify for the pilot program quan-
titative measures and goals for reducing acquisition
management costs.

‘(83) The Secretary of Transportation shall establish
for the pilot program a review process that provides
senior acquisition officials with reports on the min-
imum necessary data items required to ensure the ap-
propriate expenditure of funds appropriated for the pro-
gram and that—

‘“(A) contain essential information on program re-
sults at appropriate intervals, including the criteria
to be used in measuring the success of the program;
and

“(B) reduce data requirements from the current
program review reporting requirements.

‘‘(c) SPECIAL AUTHORITIES.—The authority provided
by subsection (a) shall include authority for the Sec-
retary of Transportation—

‘(1) to apply any amendment or repeal of a provi-
sion of law made in this Act [see Short Title of 1994
Amendment note set out under section 251 of Title 41,
Public Contracts] to the pilot program before the ef-
fective date of such amendment or repeal; and

‘(2) to apply to a procurement of items other than
commercial items under such program—
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““(A) any authority provided in this Act (or in an
amendment made by a provision of this Act) to
waive a provision of law in the case of commercial
items, and

“(B) any exception applicable under this Act (or
an amendment made by a provision of this Act) in
the case of commercial items,

before the effective date of such provision (or amend-

ment) to the extent that the Secretary determines

necessary to test the application of such waiver or
exception to procurements of items other than com-
mercial items.

‘(d) APPLICABILITY.—Subsection (c) applies with re-
spect to—

“(1) a contract that is awarded or modified after
the date occurring 45 days after the date of the enact-
ment of this Act [Oct. 13, 1994]; and

‘“(2) a contract that is awarded before such date and
is to be performed (or may be performed), in whole or
in part, after such date.

‘‘(e) PROCEDURES AUTHORIZED.—The test conducted
under this section may include any of the following
procedures:

‘(1) Restriction of competitions to sources deter-
mined capable in a precompetition screening process,
provided that the screening process affords all inter-
ested sources a fair opportunity to be considered.

‘“(2) Restriction of competitions to sources of
preevaluated products, provided that the
preevaluation process affords all interested sources a
fair opportunity to be considered.

‘“(3) Alternative notice and publication require-
ments.

‘“(4) A process in which—

‘“(A) the competitive process is initiated by publi-
cation in the Commerce Business Daily, or by dis-
semination through FACNET, of a notice that—

‘(i) contains a synopsis of the functional and
performance needs of the executive agency con-
ducting the test, and, for purposes of guidance
only, other specifications; and

‘“(ii) invites any interested source to submit in-
formation or samples showing the suitability of
its product for meeting those needs, together
with a price quotation, or, if appropriate, showing
the source’s technical capability, past perform-
ance, product supportability, or other qualifica-
tions (including, as appropriate, information re-
garding rates and other cost-related factors);

‘“(B) contracting officials develop a request for
proposals (including appropriate specifications and
evaluation criteria) after reviewing the submissions
of interested sources and, if the officials determine
necessary, after consultation with those sources;
and

“(C) a contract is awarded after a streamlined
competition that is limited to all sources that
timely provided product information in response to
the notice or, if appropriate, to those sources deter-
mined most capable based on the qualification-
based factors included in an invitation to submit
information pursuant to subparagraph (A).

“(f) WAIVER OF PROCUREMENT REGULATIONS.—(1) In
conducting the test under this section, the Secretary of
Transportation, with the approval of the Administrator
for Federal Procurement Policy, may waive—

“(A) any provision of the Federal Acquisition Regu-
lation that is not required by statute; and

‘(B) any provision of the Federal Acquisition Regu-
lation that is required by a provision of law described
in paragraph (2), the waiver of which the Adminis-
trator determines in writing to be necessary to test
procedures authorized by subsection (e).

‘“(2) The provisions of law referred to in paragraph (1)
are as follows:

‘“(A) Subsections (e), (f), and (g) of section 8 of the
Small Business Act (156 U.S.C. 637).

‘(B) The following provisions of the Federal Prop-
erty and Administrative Services Act of 1949:

‘(i) Section 303 ([former] 41 U.S.C. 253) [see 41
U.S.C. 3105, 3301, 3303 to 3305].
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‘“(ii) Section 303A ([former] 41 U.S.C. 253a) [see 41
U.S.C. 3306].

‘“(iii) Section 303B ([former] 41 U.S.C. 253b) [now
41 U.S.C. 3308, 3701 to 3708, 4702].

‘“(iv) Section 303C [former] (41 U.S.C. 253c) [now 41
U.S.C. 3311].
‘(C) The following provisions of the Office of Fed-

eral Procurement Policy Act:

‘(1) Section 4(6) ([former] 41 U.S.C. 403(6)) [see 41
U.S.C. 107].

‘(ii) Section 18 ([former] 41 U.S.C. 416) [see 41
U.S.C. 1708].

‘‘(g) DEFINITION.—In this section, the term ‘commer-
cial item’ has the meaning provided that term in sec-
tion 4(12) of the Office of Federal Procurement Policy
Act [see 41 U.S.C. 103].

“(h) EXPIRATION OF AUTHORITY.—The authority to
conduct the test under subsection (a) and to award con-
tracts under such test shall expire 4 years after the
date of the enactment of this Act. Contracts entered
into before such authority expires shall remain in ef-
fect, notwithstanding the expiration of the authority
to conduct the test under this section.

‘(i) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed as authorizing the appropriation or
obligation of funds for the test conducted pursuant to
subsection (a).”’

§40111. Multiyear procurement contracts for
services and related items

(a) GENERAL AUTHORITY.—Notwithstanding
section 1341(a)(1)(B) of title 31, the Adminis-
trator of the Federal Aviation Administration
may make a contract of not more than 5 years
for the following types of services and items of
supply related to those services for which
amounts otherwise would be available for obli-
gation only in the fiscal year for which appro-
priated:

(1) operation, maintenance, and support of
facilities and installations.

(2) operation, maintenance, and modification
of aircraft, vehicles, and other highly complex
equipment.

(3) specialized training requiring high qual-
ity instructor skills, including training of pi-
lots and aircrew members and foreign lan-
guage training.

(4) base services, including ground mainte-
nance, aircraft refueling, bus transportation,
and refuse collection and disposal.

(b) REQUIRED FINDINGS.—The Administrator
may make a contract under this section only if
the Administrator finds that—

(1) there will be a continuing requirement
for the service consistent with current plans
for the proposed contract period;

(2) providing the service will require a sub-
stantial initial investment in plant or equip-
ment, or will incur a substantial contingent li-
ability for assembling, training, or trans-
porting a specialized workforce; and

(3) the contract will promote the best inter-
ests of the United States by encouraging effec-
tive competition and promoting economies in
operation.

(c) CONSIDERATIONS.—When making a contract
under this section, the Administrator shall be
guided by the following:

(1) The part of the cost of a plant or equip-
ment amortized as a cost of contract perform-
ance may not be more than the ratio between
the period of contract performance and the an-
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ticipated useful commercial life (instead of
physical life) of the plant or equipment, con-
sidering the location and specialized nature of
the plant or equipment, obsolescence, and
other similar factors.

(2) The Administrator shall consider the de-
sirability of—

(A) obtaining an option to renew the con-
tract for a reasonable period of not more
than 3 years, at a price that does not include
charges for nonrecurring costs already am-
ortized; and

(B) reserving in the Administrator the
right, on payment of the unamortized part of
the cost of the plant or equipment, to take
title to the plant or equipment under appro-
priate circumstances.

(d) ENDING CONTRACTS.—A contract made
under this section shall be ended if amounts are
not made available to continue the contract
into a subsequent fiscal year. The cost of ending
the contract may be paid from—

(1) an appropriation originally available for
carrying out the contract;

(2) an appropriation currently available for
procuring the type of service concerned and
not otherwise obligated; or

(3) amounts appropriated for payments to
end the contract.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1107.)

HISTORICAL AND REVISION NOTES

gggggg Source (U.S. Code) Source (Statutes at Large)

40111(a) ...... 49 App.:1344(e)(1). Aug. 23, 1958, Pub. L. 85-726,
§303(e), 72 Stat. 747; May
21, 1970, Pub. L. 91-258,
§51(a)(1), 84 Stat. 234; July
12, 1976, Pub. L. 94-353,
§16, 90 Stat. 882; Oct. 19,
1980, Pub. L. 96470,
§112(e), 94 Stat. 2240; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444; re-
stated Nov. 5, 1990, Pub. L.
101-508, §9118(a), 104 Stat.
1388-366.

40111(b) ...... 49 App.:1344(e)(2).

40111(c) ...... 49 App.:1344(e)(3).

40111(d) ...... 49 App.:1344(e)(4).

In this section, the word ‘‘Administrator’ in section
303(e) of the Federal Aviation Act of 1958 (Public Law
85-T726, 72 Stat. 747) is retained on authority of 49:106(g).

In subsection (a), before clause (1), the words ‘‘periods
of”’ are omitted as surplus. In clause (3), the words
“‘training of”’ are added for clarity. In clause (4), the
word ‘‘aircraft’ is substituted for ‘‘in-plane’ for clar-
ity.

In subsection (¢)(2)(A), the words ‘‘plant, equipment,
and other” are omitted as surplus.

In subsection (d), the words ‘‘canceled or’’ and ‘‘can-
cellation or” are omitted as being included in ‘‘ended”
and ‘‘ending’’, respectively.

§40112. Multiyear procurement contracts for
property

(a) GENERAL AUTHORITY.—Notwithstanding
section 1341(a)(1)(B) of title 31 and to the extent
that amounts otherwise are available for obliga-
tion, the Administrator of the Federal Aviation
Administration may make a contract of more
than one but not more than 5 fiscal years to pur-
chase property, except a contract to construct,
alter, or make a major repair or improvement to
real property.
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