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date of the enactment of this Act [Oct. 30, 2000], the At-
torney General shall submit a report to the Commit-
tees on the Judiciary of the House of Representatives 
and the Senate assessing the effectiveness of the pro-
gram implemented under the amendments made by this 
section [amending this section] for simplifying the ad-
mission of business travelers from visa waiver program 
countries and compliance with the Immigration and 
Nationality Act [8 U.S.C. 1101 et seq.] by such travelers 
under that program.’’

TRANSITION PROVISIONS 

Pub. L. 104–208, div. C, title VI, § 635(c)(2), Sept. 30, 
1996, 110 Stat. 3009–703, provided that: ‘‘A country des-
ignated as a pilot program country with probationary 
status under section 217(g) of the Immigration and Na-
tionality Act [8 U.S.C. 1187(g)] (as in effect on the day 
before the date of the enactment of this Act [Sept. 30, 
1996]) shall be considered to be designated as a pilot 
program country on and after such date, subject to 
placement in probationary status or termination of 
such designation under such section (as amended by 
paragraph (1)).’’

OPERATION OF AUTOMATED DATA ARRIVAL AND 
DEPARTURE CONTROL SYSTEM; REPORT TO CONGRESS 

Pub. L. 101–649, title II, § 201(c), Nov. 29, 1990, 104 Stat. 
5014, provided that: ‘‘By not later than January 1, 1992, 
the Attorney General, in consultation with the Sec-
retary of State, shall submit to the Committees on the 
Judiciary of the House of Representatives and of the 
Senate a report on the operation of the automated data 
arrival and departure control system for foreign visi-
tors and on admission refusals and overstays for such 
visitors who have entered under the visa waiver pro-
gram.’’

REPORT ON VISA WAIVER PILOT PROGRAM 

Pub. L. 99–603, title IV, § 405, Nov. 6, 1986, 100 Stat. 
3442, provided that the Attorney General and the Sec-
retary of State would jointly monitor the pilot pro-
gram established under this section and report to the 
Congress not later than two years after the beginning 
of the program. 

§ 1187a. Provision of assistance to non-program 
countries 

The Secretary of Homeland Security, in con-
sultation with the Secretary of State, shall pro-
vide assistance in a risk-based manner to coun-
tries that do not participate in the visa waiver 
program under section 1187 of this title to assist 
those countries in—

(1) submitting to Interpol information about 
the theft or loss of passports of citizens or na-
tionals of such a country; and 

(2) issuing, and validating at the ports of 
entry of such a country, electronic passports 
that are fraud-resistant, contain relevant bio-
graphic and biometric information (as deter-
mined by the Secretary of Homeland Secu-
rity), and otherwise satisfy internationally ac-
cepted standards for electronic passports. 

(Pub. L. 114–113, div. O, title II, § 208, Dec. 18, 
2015, 129 Stat. 2995.)

Editorial Notes 

CODIFICATION 

Section was enacted as part of the Visa Waiver Pro-
gram Improvement and Terrorist Travel Prevention 
Act of 2015, and also as part of the Consolidated Appro-
priations Act, 2016, and not as part of the Immigration 
and Nationality Act which comprises this chapter. 

§ 1188. Admission of temporary H–2A workers 

(a) Conditions for approval of H–2A petitions 

(1) A petition to import an alien as an H–2A 
worker (as defined in subsection (i)(2)) may not 
be approved by the Attorney General unless the 
petitioner has applied to the Secretary of Labor 
for a certification that—

(A) there are not sufficient workers who are 
able, willing, and qualified, and who will be 
available at the time and place needed, to per-
form the labor or services involved in the peti-
tion, and 

(B) the employment of the alien in such 
labor or services will not adversely affect the 
wages and working conditions of workers in 
the United States similarly employed.

(2) The Secretary of Labor may require by reg-
ulation, as a condition of issuing the certifi-
cation, the payment of a fee to recover the rea-
sonable costs of processing applications for cer-
tification. 

(b) Conditions for denial of labor certification 

The Secretary of Labor may not issue a cer-
tification under subsection (a) with respect to 
an employer if the conditions described in that 
subsection are not met or if any of the following 
conditions are met: 

(1) There is a strike or lockout in the course 
of a labor dispute which, under the regula-
tions, precludes such certification. 

(2)(A) The employer during the previous two-
year period employed H–2A workers and the 
Secretary of Labor has determined, after no-
tice and opportunity for a hearing, that the 
employer at any time during that period sub-
stantially violated a material term or condi-
tion of the labor certification with respect to 
the employment of domestic or nonimmigrant 
workers. 

(B) No employer may be denied certification 
under subparagraph (A) for more than three 
years for any violation described in such sub-
paragraph. 

(3) The employer has not provided the Sec-
retary with satisfactory assurances that if the 
employment for which the certification is 
sought is not covered by State workers’ com-
pensation law, the employer will provide, at 
no cost to the worker, insurance covering in-
jury and disease arising out of and in the 
course of the worker’s employment which will 
provide benefits at least equal to those pro-
vided under the State workers’ compensation 
law for comparable employment. 

(4) The Secretary determines that the em-
ployer has not made positive recruitment ef-
forts within a multi-state region of traditional 
or expected labor supply where the Secretary 
finds that there are a significant number of 
qualified United States workers who, if re-
cruited, would be willing to make themselves 
available for work at the time and place need-
ed. Positive recruitment under this paragraph 
is in addition to, and shall be conducted with-
in the same time period as, the circulation 
through the interstate employment service 
system of the employer’s job offer. The obliga-
tion to engage in positive recruitment under 
this paragraph shall terminate on the date the 
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