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claims a sum certain is found in the N.Y.C.P.A. (1937)
§485, in Calif.Code Civ.Proc. (Deering, 1937) §585(1), and
in Conn.Practice Book (1934) §47. For provisions similar
to paragraph (2), compare Calif.Code, supra, §585(2);
N.Y.C.P.A. (1937) §490; 2 Minn.Stat. (Mason, 1927)
§9256(3); 2 Wash.Rev.Stat.Ann. (Remington, 1932)
§411(2). U.S.C., Title 28, §785 (Action to recover for-
feiture in bond) and similar statutes are preserved by
the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially the
last clause of U.S.C., Title 28, [former] §763 (Action
against the United States under the Tucker Act). As
this rule governs in all actions against the United
States, U.S.C., Title 28, [former] §45 (Practice and pro-
cedure in certain cases under the interstate commerce
laws) and similar statutes are modified insofar as they
contain anything inconsistent therewith.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
SUPPLEMENTARY NOTE

Note. The operation of Rule 55(b) (Judgment) is di-
rectly affected by the Soldiers’ and Sailors’ Civil Relief
Act of 1940 ([former] 50 U.S.C. [App.] §501 et seq.) [now
50 U.S.C. 3901 et seq.]. Section 200 of the Act [former 50
U.S.C. Appendix, §520] imposes specific requirements
which must be fulfilled before a default judgment can
be entered (e.g., Ledwith v. Storkan (D.Neb. 1942) 6
Fed.Rules Serv. 60b.24, Case 2, 2 F.R.D. 539, and also
provides for the vacation of a judgment in certain cir-
cumstances. See discussion in Commentary, Effect of
Conscription Legislation on the Federal Rules (1940) 3
Fed.Rules Serv. 725; 3 Moore’s Federal Practice (1938)
Cum.Supplement §55.02.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 55 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 55(a) directed the clerk to enter a de-
fault when a party failed to plead or otherwise defend
‘“‘as provided by these rules.”” The implication from the
reference to defending ‘‘as provided by these rules”
seemed to be that the clerk should enter a default even
if a party did something showing an intent to defend,
but that act was not specifically described by the rules.
Courts in fact have rejected that implication. Acts that
show an intent to defend have frequently prevented a
default even though not connected to any particular
rule. ‘‘[A]s provided by these rules’ is deleted to reflect
Rule 55(a)’s actual meaning.

Amended Rule 55 omits former Rule 55(d), which in-
cluded two provisions. The first recognized that Rule 55
applies to described claimants. The list was incomplete
and unnecessary. Rule 55(a) applies Rule 55 to any
party against whom a judgment for affirmative relief is
requested. The second provision was a redundant re-
minder that Rule 54(c) limits the relief available by de-
fault judgment.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The time set in the former rule at 3 days has been re-
vised to 7 days. See the Note to Rule 6.

COMMITTEE NOTES ON RULES—2015 AMENDMENT

Rule 55(c) is amended to make plain the interplay be-
tween Rules 54(b), 55(c), and 60(b). A default judgment
that does not dispose of all of the claims among all par-
ties is not a final judgment unless the court directs
entry of final judgment under Rule 54(b). Until final
judgment is entered, Rule 54(b) allows revision of the
default judgment at any time. The demanding stand-
ards set by Rule 60(b) apply only in seeking relief from
a final judgment.
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Rule 56. Summary Judgment

(a) MOTION FOR SUMMARY JUDGMENT OR PAR-
TIAL SUMMARY JUDGMENT. A party may move for
summary judgment, identifying each claim or
defense—or the part of each claim or defense—
on which summary judgment is sought. The
court shall grant summary judgment if the mov-
ant shows that there is no genuine dispute as to
any material fact and the movant is entitled to
judgment as a matter of law. The court should
state on the record the reasons for granting or
denying the motion.

(b) TIME TO FILE A MOTION. Unless a different
time is set by local rule or the court orders oth-
erwise, a party may file a motion for summary
judgment at any time until 30 days after the
close of all discovery.

(c) PROCEDURES.

(1) Supporting Factual Positions. A party as-
serting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materials
in the record, including depositions, docu-
ments, electronically stored information, af-
fidavits or declarations, stipulations (includ-
ing those made for purposes of the motion
only), admissions, interrogatory answers, or
other materials; or

(B) showing that the materials cited do
not establish the absence or presence of a
genuine dispute, or that an adverse party
cannot produce admissible evidence to sup-
port the fact.

(2) Objection That a Fact Is Not Supported by
Admissible Evidence. A party may object that
the material cited to support or dispute a fact
cannot be presented in a form that would be
admissible in evidence.

(3) Materials Not Cited. The court need con-
sider only the cited materials, but it may con-
sider other materials in the record.

(4) Affidavits or Declarations. An affidavit or
declaration used to support or oppose a mo-
tion must be made on personal knowledge, set
out facts that would be admissible in evidence,
and show that the affiant or declarant is com-
petent to testify on the matters stated.

(d) WHEN FACTS ARE UNAVAILABLE TO THE NON-
MOVANT. If a nonmovant shows by affidavit or
declaration that, for specified reasons, it cannot
present facts essential to justify its opposition,
the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declara-
tions or to take discovery; or

(3) issue any other appropriate order.

(e) FAILING TO PROPERLY SUPPORT OR ADDRESS
A FAcT. If a party fails to properly support an
assertion of fact or fails to properly address an-
other party’s assertion of fact as required by
Rule 56(c), the court may:

(1) give an opportunity to properly support
or address the fact;

(2) consider the fact undisputed for purposes
of the motion;

(3) grant summary judgment if the motion
and supporting materials—including the facts
considered undisputed—show that the movant
is entitled to it; or
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(4) issue any other appropriate order.

(f) JUDGMENT INDEPENDENT OF THE MOTION.
After giving notice and a reasonable time to re-
spond, the court may:

(1) grant summary judgment for a nonmov-
ant;

(2) grant the motion on grounds not raised
by a party; or

(3) consider summary judgment on its own
after identifying for the parties material facts
that may not be genuinely in dispute.

(g) FAILING TO GRANT ALL THE REQUESTED RE-
LIEF. If the court does not grant all the relief re-
quested by the motion, it may enter an order
stating any material fact—including an item of
damages or other relief—that is not genuinely in
dispute and treating the fact as established in
the case.

(h) AFFIDAVIT OR DECLARATION SUBMITTED IN
BAD FAITH. If satisfied that an affidavit or dec-
laration under this rule is submitted in bad
faith or solely for delay, the court—after notice
and a reasonable time to respond—may order
the submitting party to pay the other party the
reasonable expenses, including attorney’s fees,
it incurred as a result. An offending party or at-
torney may also be held in contempt or sub-
jected to other appropriate sanctions.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan.
21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009,
eff. Dec. 1, 2009; Apr. 28, 2010, eff. Dec. 1, 2010.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule is applicable to all actions, including those
against the United States or an officer or agency there-
of.

Summary judgment procedure is a method for
promptly disposing of actions in which there is no gen-
uine issue as to any material fact. It has been exten-
sively used in England for more than 50 years and has
been adopted in a number of American states. New
York, for example, has made great use of it. During the
first nine years after its adoption there, the records of
New York county alone show 5,600 applications for
summary judgments. Report of the Commission on the
Administration of Justice in New York State (1934), p. 383.
See also Third Annual Report of the Judicial Council of
the State of New York (1937), p. 30.

In England it was first employed only in cases of lig-
uidated claims, but there has been a steady enlarge-
ment of the scope of the remedy until it is now used in
actions to recover land or chattels and in all other ac-
tions at law, for liquidated or unliquidated claims, ex-
cept for a few designated torts and breach of promise of
marriage. English Rules Under the Judicature Act (The
Annual Practice, 1937) O. 3, r. 6; Orders 14, 14A, and 15;
see also O. 32, r. 6, authorizing an application for judg-
ment at any time upon admissions. In Michigan (3
Comp.Laws (1929) §14260) and Illinois (Ill.Rev.Stat.
(1937) ch. 110, §§181, 259.15, 259.16), it is not limited to
liquidated demands. New York (N.Y.R.C.P. (1937) Rule
113; see also Rule 107) has brought so many classes of
actions under the operation of the rule that the Com-
mission on Administration of Justice in New York
State (1934) recommend that all restrictions be re-
moved and that the remedy be available ‘‘in any ac-
tion” (p. 287). For the history and nature of the sum-
mary judgment procedure and citations of state stat-
utes, see Clark and Samenow, The Summary Judgment
(1929), 38 Yale L.J. 423.

Note to Subdivision (d). See Rule 16 (Pre-Trial Proce-
dure; Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to
rules in Michigan. Mich.Court Rules Ann. (Searl, 1933)
Rule 30.
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NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Subdivision (a). The amendment allows a claimant to
move for a summary judgment at any time after the
expiration of 20 days from the commencement of the
action or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the claimant than under
the original rule, where the phrase ‘‘at any time after
the pleading in answer thereto has been served’ oper-
ates to prevent a claimant from moving for summary
judgment, even in a case clearly proper for its exercise,
until a formal answer has been filed. Thus in Peoples
Bank v. Federal Reserve Bank of San Francisco (N.D.Cal.
1944) 58 F.Supp. 25, the plaintiff’s counter-motion for a
summary judgment was stricken as premature, because
the defendant had not filed an answer. Since Rule 12(a)
allows at least 20 days for an answer, that time plus the
10 days required in Rule 56(c) means that under original
Rule 56(a) a minimum period of 30 days necessarily has
to elapse in every case before the claimant can be
heard on his right to a summary judgment. An exten-
sion of time by the court or the service of preliminary
motions of any kind will prolong that period even fur-
ther. In many cases this merely represents unnecessary
delay. See United States v. Adler’s Creamery, Inc.
(C.C.A.2d, 1939) 107 F'.(2d) 987. The changes are in the in-
terest of more expeditious litigation. The 20-day period,
as provided, gives the defendant an opportunity to se-
cure counsel and determine a course of action. But in
a case where the defendant himself serves a motion for
summary judgment within that time, there is no rea-
son to restrict the plaintiff and the amended rule so
provides.

Subdivision (c). The amendment of Rule 56(c), by the
addition of the final sentence, resolves a doubt ex-
pressed in Sartor v. Arkansas Natural Gas Corp. (1944) 321
U.S. 620. See also Commentary, Summary Judgment as to
Damages (1944) 7 Fed.Rules Serv. 974; Madeirense Do Bra-
sil S/A v. Stulman-Emrick Lumber Co. (C.C.A.2d, 1945) 147
F.(2d) 399, cert. den. (1945) 325 U.S. 861. It makes clear
that although the question of recovery depends on the
amount of damages, the summary judgment rule is ap-
plicable and summary judgment may be granted in a
proper case. If the case is not fully adjudicated it may
be dealt with as provided in subdivision (d) of Rule 56,
and the right to summary recovery determined by a
preliminary order, interlocutory in character, and the
precise amount of recovery left for trial.

Subdivision (d). Rule 54(a) defines ‘‘judgment’ as in-
cluding a decree and ‘‘any order from which an appeal
lies.” Subdivision (d) of Rule 56 indicates clearly, how-
ever, that a partial summary ‘‘judgment’ is not a final
judgment, and, therefore, that it is not appealable, un-
less in the particular case some statute allows an ap-
peal from the interlocutory order involved. The partial
summary judgment is merely a pretrial adjudication
that certain issues shall be deemed established for the
trial of the case. This adjudication is more nearly akin
to the preliminary order under Rule 16, and likewise
serves the purpose of speeding up litigation by elimi-
nating before trial matters wherein there is no genuine
issue of fact. See Leonard v. Socony-Vacuum Oil Co.
(C.C.A.Tth, 1942) 130 F.(2d) b3b; Biggins v. Oltmer Iron
Works (C.C.A.Tth, 1946) 154 F.(2d) 214; 3 Moore’s Federal
Practice (1938). 3190-3192. Since interlocutory appeals
are not allowed, except where specifically provided by
statute (see 3 Moore, op. cit. supra, 3155-31566) this inter-
pretation is in line with that policy, Leonard v. Socony-
Vacuum Oil Co., supra. See also Audi Vision Inc., v. RCA
Mfg. Co. (C.C.A.2d, 1943) 136 F.(2d) 621; Toomey v. Toomey
(App.D.C. 1945) 149 F.(2d) 19; Biggins v. Oltmer Iron
Works, supra; Catlin v. United States (1945) 324 U.S. 229.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Subdivision (c). By the amendment ‘‘answers to inter-
rogatories’” are included among the materials which
may be considered on motion for summary judgment.
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The phrase was inadvertently omitted from the rule,
see 3 Barron & Holtzoff, Federal Practice and Procedure
159-60 (Wright ed. 1958), and the courts have generally
reached by interpretation the result which will here-
after be required by the text of the amended rule. See
Annot., 7 A.L.R.2d 984 (1960).

Subdivision (e). The words ‘‘answers to interrog-
atories’ are added in the third sentence of this subdivi-
sion to conform to the amendment of subdivision (c).

The last two sentences are added to overcome a line
of cases, chiefly in the Third Circuit, which has im-
paired the utility of the summary judgment device. A
typical case is as follows: A party supports his motion
for summary judgment by affidavits or other evi-
dentiary matters sufficient to show that there is no
genuine issue as to a material fact. The adverse party,
in opposing the motion, does not produce any evi-
dentiary matter, or produces some but not enough to
establish that there is a genuine issue for trial. Instead,
the adverse party rests on averments of his pleadings
which on their face present an issue. In this situation
Third Circuit cases have taken the view that summary
judgment must be denied, at least if the averments are
“well-pleaded,” and not suppositious, conclusory, or ul-
timate. See Frederick Hart & Co., Inc. v. Recordgraph
Corp., 169 F.2d 580 (3d Cir. 1948); United States ex rel.
Kolton v. Halpern, 260 F.2d 590 (3d Cir. 1958); United
States ex rel. Nobles v. Ivey Bros. Constr. Co., Inc., 191
F.Supp. 383 (D.Del. 1961); Jamison v. Pennsylvania Salt
Mfg. Co., 22 F.R.D. 238 (W.D.Pa. 1958); Bunny Bear, Inc.
v. Dennis Mitchell Industries, 139 F.Supp. 542 (E.D.Pa.
1956); Levy v. Equitable Life Assur. Society, 18 F.R.D. 164
(E.D.Pa. 1955).

The very mission of the summary judgment proce-
dure is to pierce the pleadings and to assess the proof
in order to see whether there is a genuine need for
trial. The Third Circuit doctrine, which permits the
pleadings themselves to stand in the way of granting
an otherwise justified summary judgment, is incompat-
ible with the basic purpose of the rule. See 6 Moore’s
Federal Practice 2069 (2d ed. 1953); 3 Barron & Holtzoff,
supra, §1235.1.

It is hoped that the amendment will contribute to the
more effective utilization of the salutary device of
summary judgment.

The amendment is not intended to derogate from the
solemnity of the pleadings. Rather it recognizes that,
despite the best efforts of counsel to make his plead-
ings accurate, they may be overwhelmingly contra-
dicted by the proof available to his adversary.

Nor is the amendment designed to affect the ordinary
standards applicable to the summary judgment motion.
So, for example: Where an issue as to a material fact
cannot be resolved without observation of the de-
meanor of witnesses in order to evaluate their credi-
bility, summary judgment is not appropriate. Where
the evidentiary matter in support of the motion does
not establish the absence of a genuine issue, summary
judgment must be denied even if no opposing evi-
dentiary matter is presented. And summary judgment
may be inappropriate where the party opposing it
shows under subdivision (f) that he cannot at the time
present facts essential to justify his opposition.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 56 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judg-
ment motions on or against a claim, counterclaim, or
crossclaim, or to obtain a declaratory judgment. The
list was incomplete. Rule 56 applies to third-party
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claimants, intervenors, claimants in interpleader, and
others. Amended Rule 56(a) and (b) carry forward the
present meaning by referring to a party claiming relief
and a party against whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances
in which summary judgment ‘‘shall be rendered,” the
court ‘‘shall if practicable’” ascertain facts existing
without substantial controversy, and ‘‘if appropriate,
shall” enter summary judgment. In each place ‘‘shall”
is changed to ‘‘should.” It is established that although
there is no discretion to enter summary judgment when
there is a genuine issue as to any material fact, there
is discretion to deny summary judgment when it ap-
pears that there is no genuine issue as to any material
fact. Kennedy v. Silas Mason Co., 334 U.S. 249, 256-257
(1948). Many lower court decisions are gathered in 10A
Wright, Miller & Kane, Federal Practice & Procedure:
Civil 3d, §2728. ‘“‘Should” in amended Rule 56(c) recog-
nizes that courts will seldom exercise the discretion to
deny summary judgment when there is no genuine
issue as to any material fact. Similarly sparing exer-
cise of this discretion is appropriate under Rule 56(e)(2).
Rule 56(d)(1), on the other hand, reflects the more open-
ended discretion to decide whether it is practicable to
determine what material facts are not genuinely at
issue.

Former Rule 56(d) used a variety of different phrases
to express the Rule 56(c) standard for summary judg-
ment—that there is no genuine issue as to any material
fact. Amended Rule 56(d) adopts terms directly parallel
to Rule 56(c).

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The timing provisions for summary judgment are
outmoded. They are consolidated and substantially re-
vised in new subdivision (c)(1). The new rule allows a
party to move for summary judgment at any time, even
as early as the commencement of the action. If the mo-
tion seems premature both subdivision (¢)(1) and Rule
6(b) allow the court to extend the time to respond. The
rule does set a presumptive deadline at 30 days after
the close of all discovery.

The presumptive timing rules are default provisions
that may be altered by an order in the case or by local
rule. Scheduling orders are likely to supersede the rule
provisions in most cases, deferring summary-judgment
motions until a stated time or establishing different
deadlines. Scheduling orders tailored to the needs of
the specific case, perhaps adjusted as it progresses, are
likely to work better than default rules. A scheduling
order may be adjusted to adopt the parties’ agreement
on timing, or may require that discovery and motions
occur in stages—including separation of expert-witness
discovery from other discovery.

Local rules may prove useful when local docket con-
ditions or practices are incompatible with the general
Rule 56 timing provisions.

If a motion for summary judgment is filed before a
responsive pleading is due from a party affected by the
motion, the time for responding to the motion is 21
days after the responsive pleading is due.

COMMITTEE NOTES ON RULES—2010 AMENDMENT

Rule 56 is revised to improve the procedures for pre-
senting and deciding summary-judgment motions and
to make the procedures more consistent with those al-
ready used in many courts. The standard for granting
summary judgment remains unchanged. The language
of subdivision (a) continues to require that there be no
genuine dispute as to any material fact and that the
movant be entitled to judgment as a matter of law. The
amendments will not affect continuing development of
the decisional law construing and applying these
phrases.

Subdivision (a). Subdivision (a) carries forward the
summary-judgment standard expressed in former sub-
division (c¢), changing only one word—genuine ‘‘issue”
becomes genuine ‘‘dispute.’”’ ‘‘Dispute’ better reflects
the focus of a summary-judgment determination. As
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explained below, ‘‘shall’’ also is restored to the place it
held from 1938 to 2007.

The first sentence is added to make clear at the be-
ginning that summary judgment may be requested not
only as to an entire case but also as to a claim, defense,
or part of a claim or defense. The subdivision caption
adopts the common phrase ‘‘partial summary judg-
ment’’ to describe disposition of less than the whole ac-
tion, whether or not the order grants all the relief re-
quested by the motion.

‘“Shall” is restored to express the direction to grant
summary judgment. The word ‘‘shall” in Rule 56 ac-
quired significance over many decades of use. Rule 56
was amended in 2007 to replace ‘‘shall’”’ with ‘‘should”
as part of the Style Project, acting under a convention
that prohibited any use of ‘‘shall.”” Comments on pro-
posals to amend Rule 56, as published in 2008, have
shown that neither of the choices available under the
Style Project conventions—‘‘must’” or ‘‘should”’—is
suitable in light of the case law on whether a district
court has discretion to deny summary judgment when
there appears to be no genuine dispute as to any mate-
rial fact. Compare Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 255 (1986) (‘‘Neither do we suggest that the
trial courts should act other than with caution in
granting summary judgment or that the trial court
may not deny summary judgment in a case in which
there is reason to believe that the better course would
be to proceed to a full trial. Kennedy v. Silas Mason Co.,
334 U.S. 249 * * * (1948)),” with Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986) (‘‘In our view, the plain language
of Rule 56(c) mandates the entry of summary judgment,
after adequate time for discovery and upon motion,
against a party who fails to make a showing sufficient
to establish the existence of an element essential to
that party’s case, and on which that party will bear the
burden of proof at trial.”’). Eliminating ‘‘shall’’ created
an unacceptable risk of changing the summary-judg-
ment standard. Restoring ‘‘shall” avoids the unin-
tended consequences of any other word.

Subdivision (a) also adds a new direction that the
court should state on the record the reasons for grant-
ing or denying the motion. Most courts recognize this
practice. Among other advantages, a statement of rea-
sons can facilitate an appeal or subsequent trial-court
proceedings. It is particularly important to state the
reasons for granting summary judgment. The form and
detail of the statement of reasons are left to the court’s
discretion.

The statement on denying summary judgment need
not address every available reason. But identification
of central issues may help the parties to focus further
proceedings.

Subdivision (b). The timing provisions in former sub-
divisions (a) and (c) are superseded. Although the rule
allows a motion for summary judgment to be filed at
the commencement of an action, in many cases the mo-
tion will be premature until the nonmovant has had
time to file a responsive pleading or other pretrial pro-
ceedings have been had. Scheduling orders or other pre-
trial orders can regulate timing to fit the needs of the
case.

Subdivision (c). Subdivision (c¢) is new. It establishes a
common procedure for several aspects of summary-
judgment motions synthesized from similar elements
developed in the cases or found in many local rules.

Subdivision (c)(1) addresses the ways to support an
assertion that a fact can or cannot be genuinely dis-
puted. It does not address the form for providing the re-
quired support. Different courts and judges have adopt-
ed different forms including, for example, directions
that the support be included in the motion, made part
of a separate statement of facts, interpolated in the
body of a brief or memorandum, or provided in a sepa-
rate statement of facts included in a brief or memo-
randum.

Subdivision (¢)(1)(A) describes the familiar record
materials commonly relied upon and requires that the
movant cite the particular parts of the materials that
support its fact positions. Materials that are not yet in
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the record—including materials referred to in an affi-
davit or declaration—must be placed in the record.
Once materials are in the record, the court may, by
order in the case, direct that the materials be gathered
in an appendix, a party may voluntarily submit an ap-
pendix, or the parties may submit a joint appendix. The
appendix procedure also may be established by local
rule. Pointing to a specific location in an appendix sat-
isfies the citation requirement. So too it may be con-
venient to direct that a party assist the court in locat-
ing materials buried in a voluminous record.

Subdivision (¢)(1)(B) recognizes that a party need not
always point to specific record materials. One party,
without citing any other materials, may respond or
reply that materials cited to dispute or support a fact
do not establish the absence or presence of a genuine
dispute. And a party who does not have the trial burden
of production may rely on a showing that a party who
does have the trial burden cannot produce admissible
evidence to carry its burden as to the fact.

Subdivision (c)(2) provides that a party may object
that material cited to support or dispute a fact cannot
be presented in a form that would be admissible in evi-
dence. The objection functions much as an objection at
trial, adjusted for the pretrial setting. The burden is on
the proponent to show that the material is admissible
as presented or to explain the admissible form that is
anticipated. There is no need to make a separate mo-
tion to strike. If the case goes to trial, failure to chal-
lenge admissibility at the summary-judgment stage
does not forfeit the right to challenge admissibility at
trial.

Subdivision (¢)(3) reflects judicial opinions and local
rules provisions stating that the court may decide a
motion for summary judgment without undertaking an
independent search of the record. Nonetheless, the rule
also recognizes that a court may consider record mate-
rials not called to its attention by the parties.

Subdivision (¢)(4) carries forward some of the provi-
sions of former subdivision (e)(1). Other provisions are
relocated or omitted. The requirement that a sworn or
certified copy of a paper referred to in an affidavit or
declaration be attached to the affidavit or declaration
is omitted as unnecessary given the requirement in
subdivision (c)(1)(A) that a statement or dispute of fact
be supported by materials in the record.

A formal affidavit is no longer required. 28 U.S.C.
§1746 allows a written unsworn declaration, certificate,
verification, or statement subscribed in proper form as
true under penalty of perjury to substitute for an affi-
davit.

Subdivision (d). Subdivision (d) carries forward with-
out substantial change the provisions of former sub-
division (f).

A party who seeks relief under subdivision (d) may
seek an order deferring the time to respond to the sum-
mary-judgment motion.

Subdivision (e). Subdivision (e) addresses questions
that arise when a party fails to support an assertion of
fact or fails to properly address another party’s asser-
tion of fact as required by Rule 56(c). As explained
below, summary judgment cannot be granted by default
even if there is a complete failure to respond to the mo-
tion, much less when an attempted response fails to
comply with Rule 56(c) requirements. Nor should it be
denied by default even if the movant completely fails
to reply to a nonmovant’s response. Before deciding on
other possible action, subdivision (e)(1) recognizes that
the court may afford an opportunity to properly sup-
port or address the fact. In many circumstances this
opportunity will be the court’s preferred first step.

Subdivision (e)(2) authorizes the court to consider a
fact as undisputed for purposes of the motion when re-
sponse or reply requirements are not satisfied. This ap-
proach reflects the ‘‘deemed admitted” provisions in
many local rules. The fact is considered undisputed
only for purposes of the motion; if summary judgment
is denied, a party who failed to make a proper Rule 56
response or reply remains free to contest the fact in
further proceedings. And the court may choose not to
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consider the fact as undisputed, particularly if the
court knows of record materials that show grounds for
genuine dispute.

Subdivision (e)(3) recognizes that the court may
grant summary judgment only if the motion and sup-
porting materials—including the facts considered un-
disputed under subdivision (e)(2)—show that the mov-
ant is entitled to it. Considering some facts undisputed
does not of itself allow summary judgment. If there is
a proper response or reply as to some facts, the court
cannot grant summary judgment without determining
whether those facts can be genuinely disputed. Once
the court has determined the set of facts—both those it
has chosen to consider undisputed for want of a proper
response or reply and any that cannot be genuinely dis-
puted despite a procedurally proper response or reply—
it must determine the legal consequences of these facts
and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders
may be appropriate. The choice among possible orders
should be designed to encourage proper presentation of
the record. Many courts take extra care with pro se
litigants, advising them of the need to respond and the
risk of losing by summary judgment if an adequate re-
sponse is not filed. And the court may seek to reassure
itself by some examination of the record before grant-
ing summary judgment against a pro se litigant.

Subdivision (f). Subdivision (f) brings into Rule 56 text
a number of related procedures that have grown up in
practice. After giving notice and a reasonable time to
respond the court may grant summary judgment for
the nonmoving party; grant a motion on legal or fac-
tual grounds not raised by the parties; or consider sum-
mary judgment on its own. In many cases it may prove
useful first to invite a motion; the invited motion will
automatically trigger the regular procedure of subdivi-
sion (c).

Subdivision (g). Subdivision (g) applies when the court
does not grant all the relief requested by a motion for
summary judgment. It becomes relevant only after the
court has applied the summary-judgment standard car-
ried forward in subdivision (a) to each claim, defense,
or part of a claim or defense, identified by the motion.
Once that duty is discharged, the court may decide
whether to apply the summary-judgment standard to
dispose of a material fact that is not genuinely in dis-
pute. The court must take care that this determination
does not interfere with a party’s ability to accept a fact
for purposes of the motion only. A nonmovant, for ex-
ample, may feel confident that a genuine dispute as to
one or a few facts will defeat the motion, and prefer to
avoid the cost of detailed response to all facts stated by
the movant. This position should be available without
running the risk that the fact will be taken as estab-
lished under subdivision (g) or otherwise found to have
been accepted for other purposes.

If it is readily apparent that the court cannot grant
all the relief requested by the motion, it may properly
decide that the cost of determining whether some po-
tential fact disputes may be eliminated by summary
disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the
court believes that a fact is not genuinely in dispute it
may refrain from ordering that the fact be treated as
established. The court may conclude that it is better to
leave open for trial facts and issues that may be better
illuminated by the trial of related facts that must be
tried in any event.

Subdivision (h). Subdivision (h) carries forward former
subdivision (g) with three changes. Sanctions are made
discretionary, not mandatory, reflecting the experience
that courts seldom invoke the independent Rule 56 au-
thority to impose sanctions. See Cecil & Cort, Federal
Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In
addition, the rule text is expanded to recognize the
need to provide notice and a reasonable time to re-
spond. Finally, authority to impose other appropriate
sanctions also is recognized.

Changes Made After Publication and Comment.
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Subdivision (a).
‘‘shall grant.”

“[Tlhe movant shows that’ was added.

Language about identifying the claim or defense was
moved up from subdivision (¢)(1) as published.

Subdivision (b). The specifications of times to respond
and to reply were deleted.

Words referring to an order ‘‘in the case’” were de-
leted.

Subdivision (c). The detailed ‘‘point-counterpoint”
provisions published as subdivision (c)(1) and (2) were
deleted.

The requirement that the court give notice before
granting summary judgment on the basis of record ma-
terials not cited by the parties was deleted.

The provision that a party may accept or dispute a
fact for purposes of the motion only was deleted.

Subdivision (e). The language was revised to reflect
elimination of the point-counterpoint procedure from
subdivision (c). The new language reaches failure to
properly support an assertion of fact in a motion.

Subdivision (f). The provision requiring notice before
denying summary judgment on grounds not raised by a
party was deleted.

Subdivision (h). Recognition of the authority to im-
pose other appropriate sanctions was added.

Other changes. Many style changes were made to ex-
press more clearly the intended meaning of the pub-
lished proposal.

“[S]hould grant” was changed to

Rule 57. Declaratory Judgment

These rules govern the procedure for obtaining
a declaratory judgment under 28 U.S.C. §2201.
Rules 38 and 39 govern a demand for a jury trial.
The existence of another adequate remedy does
not preclude a declaratory judgment that is oth-
erwise appropriate. The court may order a
speedy hearing of a declaratory-judgment ac-
tion.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr.
30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

The fact that a declaratory judgment may be granted
“whether or not further relief is or could be prayed’ in-
dicates that declaratory relief is alternative or cumu-
lative and not exclusive or extraordinary. A declara-
tory judgment is appropriate when it will ‘““terminate
the controversy’ giving rise to the proceeding. Inas-
much as it often involves only an issue of law on undis-
puted or relatively undisputed facts, it operates fre-
quently as a summary proceeding, justifying docketing
the case for early hearing as on a motion, as provided
for in California (Code Civ.Proc. (Deering, 1937) §1062a),
Michigan (3 Comp.Laws (1929) §13904), and Kentucky
(Codes (Carroll, 1932) Civ.Pract. §639a-3).

The ‘‘controversy’ must necessarily be ‘“‘of a justici-
able nature, thus excluding an advisory decree upon a
hypothetical state of facts.” Ashwander v. Tennessee
Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 473, 80
L.Ed. 688, 699 (1936). The existence or nonexistence of
any right, duty, power, liability, privilege, disability,
or immunity or of any fact upon which such legal rela-
tions depend, or of a status, may be declared. The peti-
tioner must have a practical interest in the declaration
sought and all parties having an interest therein or ad-
versely affected must be made parties or be cited. A
declaration may not be rendered if a special statutory
proceeding has been provided for the adjudication of
some special type of case, but general ordinary or ex-
traordinary legal remedies, whether regulated by stat-
ute or not, are not deemed special statutory pro-
ceedings.

When declaratory relief will not be effective in set-
tling the controversy, the court may decline to grant
it. But the fact that another remedy would be equally
effective affords no ground for declining declaratory re-
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