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peals. The provisions governing supersedeas bonds in 
both kinds of appeals are substantially the same. 

Note to Subdivision (e). This states the substance of 
U.S.C., Title 28, § 870 [now 2408] (Bond; not required of 
the United States). 

Note to Subdivision (f). This states the substance of 
U.S.C., Title 28, [former] § 841 (Executions; stay of one 
term) with appropriate modification to conform to the 
provisions of Rule 6(c) as to terms of court. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

Subdivision (a). [This subdivision not amended]. Sec-
tions 203 and 204 of the Soldiers’ and Sailors’ Civil Re-
lief Act of 1940 ([former] 50 U.S.C. [App.] § 501 et seq. 
[§§ 523, 524] [now 50 U.S.C. §§ 3933, 3934]) provide under 
certain circumstances for the issuance and continuance 
of a stay of execution of any judgment or order entered 
against a person in military service. See Bowsman v. 
Peterson (D.Neb. 1942) 45 F.Supp. 741. Section 201 of the 
Act [50 U.S.C. § 3931] permits under certain cir-
cumstances the issuance of a stay of any action or pro-
ceeding at any stage thereof, where either the plaintiff 
or defendant is a person in military service. See also 
Note to Rule 64 herein. 

Subdivision (b). This change was necessary because of 
the proposed addition to Rule 59 of subdivision (e). 

Subdivision (h). In proposing to revise Rule 54(b), the 
Committee thought it advisable to include a separate 
provision in Rule 62 for stay of enforcement of a final 
judgment in cases involving multiple claims. 

NOTES OF ADVISORY COMMITTEE ON RULES—1948 
AMENDMENT 

Section 210 of the Judicial Code, as amended, U.S.C., 
Title 28, § 47a, is repealed by revised Title 28 and its pro-
visions that stays pending appeals to the Supreme 
Court in Interstate Commerce Commission cases may 
be granted only by that court or a justice thereof are 
not included in revised Title 28. Prior to this repeal the 
additional general reference in subdivision (g) to 
‘‘other statutes of the United States’’, was needed as a 
safety residual provision due to the specific reference 
to Section 210 of the Judicial Code. With the repeal of 
this latter section there is no need for the residual pro-
vision, which has no present applicability; and to the 
extent that any statute is enacted providing ‘‘that 
stays pending appeals to the Supreme Court may be 
granted only by that court or a justice thereof’’ it will 
govern and will not be inconsistent or repugnant to 
subdivision (g) as amended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1961 
AMENDMENT 

These changes conform to the amendment of Rule 
54(b). 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 62 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

The final sentence of former Rule 62(a) referred to 
Rule 62(c). It is deleted as an unnecessary [sic]. Rule 
62(c) governs of its own force. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

The time set in the former rule at 10 days has been 
revised to 14 days. See the Note to Rule 6. 

COMMITTEE NOTES ON RULES—2018 AMENDMENT 

Subdivisions (a), (b), (c), and (d) of former Rule 62 are 
reorganized and the provisions for staying a judgment 
are revised. 

The provisions for staying an injunction, receiver-
ship, or order for a patent accounting are reorganized 
by consolidating them in new subdivisions (c) and (d). 
There is no change in meaning. The language is revised 
to include all of the words used in 28 U.S.C. § 1292(a)(1) 
to describe the right to appeal from interlocutory ac-
tions with respect to an injunction, but subdivisions (c) 
and (d) apply both to interlocutory injunction orders 
and to final judgments that grant, refuse, or otherwise 
deal with an injunction. 

New Rule 62(a) extends the period of the automatic 
stay to 30 days. Former Rule 62(a) set the period at 14 
days, while former Rule 62(b) provided for a court-or-
dered stay ‘‘pending disposition of’’ motions under 
Rules 50, 52, 59, and 60. The time for making motions 
under Rules 50, 52, and 59, however, was later extended 
to 28 days, leaving an apparent gap between expiration 
of the automatic stay and any of those motions (or a 
Rule 60 motion) made more than 14 days after entry of 
judgment. The revised rule eliminates any need to rely 
on inherent power to issue a stay during this period. 
Setting the period at 30 days coincides with the time 
for filing most appeals in civil actions, providing a 
would-be appellant the full period of appeal time to ar-
range a stay by other means. A 30-day automatic stay 
also suffices in cases governed by a 60-day appeal pe-
riod. 

Amended Rule 62(a) expressly recognizes the court’s 
authority to dissolve the automatic stay or supersede 
it by a court-ordered stay. One reason for dissolving 
the automatic stay may be a risk that the judgment 
debtor’s assets will be dissipated. Similarly, it may be 
important to allow immediate enforcement of a judg-
ment that does not involve a payment of money. The 
court may address the risks of immediate execution by 
ordering dissolution of the stay only on condition that 
security be posted by the judgment creditor. Rather 
than dissolve the stay, the court may choose to super-
sede it by ordering a stay that lasts longer or requires 
security. 

Subdivision 62(b) carries forward in modified form the 
supersedeas bond provisions of former Rule 62(d). A 
stay may be obtained under subdivision (b) at any time 
after judgment is entered. Thus a stay may be obtained 
before the automatic stay has expired, or after the 
automatic stay has been lifted by the court. The new 
rule’s text makes explicit the opportunity to post secu-
rity in a form other than a bond. The stay takes effect 
when the court approves the bond or other security and 
remains in effect for the time specified in the bond or 
security—a party may find it convenient to arrange a 
single bond or other security that persists through 
completion of post-judgment proceedings in the trial 
court and on through completion of all proceedings on 
appeal by issuance of the appellate mandate. This pro-
vision does not supersede the opportunity for a stay 
under 28 U.S.C. § 2101(f) pending review by the Supreme 
Court on certiorari. Finally, subdivision (b) changes 
the provision in former subdivision (d) that ‘‘an appel-
lant’’ may obtain a stay. Under new subdivision (b), ‘‘a 
party’’ may obtain a stay. For example, a party may 
wish to secure a stay pending disposition of post-judg-
ment proceedings after expiration of the automatic 
stay, not yet knowing whether it will want to appeal. 

Rule 62.1. Indicative Ruling on a Motion for Re-
lief That is Barred by a Pending Appeal 

(a) RELIEF PENDING APPEAL. If a timely mo-
tion is made for relief that the court lacks au-
thority to grant because of an appeal that has 
been docketed and is pending, the court may: 

(1) defer considering the motion; 
(2) deny the motion; or 
(3) state either that it would grant the mo-

tion if the court of appeals remands for that 
purpose or that the motion raises a substan-
tial issue.

(b) NOTICE TO THE COURT OF APPEALS. The 
movant must promptly notify the circuit clerk 
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under Federal Rule of Appellate Procedure 12.1 
if the district court states that it would grant 
the motion or that the motion raises a substan-
tial issue. 

(c) REMAND. The district court may decide the 
motion if the court of appeals remands for that 
purpose. 

(As added Mar. 26, 2009, eff. Dec. 1, 2009.) 

COMMITTEE NOTES ON RULES—2009

This new rule adopts for any motion that the district 
court cannot grant because of a pending appeal the 
practice that most courts follow when a party makes a 
Rule 60(b) motion to vacate a judgment that is pending 
on appeal. After an appeal has been docketed and while 
it remains pending, the district court cannot grant a 
Rule 60(b) motion without a remand. But it can enter-
tain the motion and deny it, defer consideration, or 
state that it would grant the motion if the the [sic] 
court of appeals remands for that purpose or state that 
the motion raises a substantial issue. Experienced law-
yers often refer to the suggestion for remand as an ‘‘in-
dicative ruling.’’ (Appellate Rule 4(a)(4) lists six mo-
tions that, if filed within the relevant time limit, sus-
pend the effect of a notice of appeal filed before or after 
the motion is filed until the last such motion is dis-
posed of. The district court has authority to grant the 
motion without resorting to the indicative ruling pro-
cedure.) 

This clear procedure is helpful whenever relief is 
sought from an order that the court cannot reconsider 
because the order is the subject of a pending appeal. 
Rule 62.1 does not attempt to define the circumstances 
in which an appeal limits or defeats the district court’s 
authority to act in the face of a pending appeal. The 
rules that govern the relationship between trial courts 
and appellate courts may be complex, depending in part 
on the nature of the order and the source of appeal ju-
risdiction. Rule 62.1 applies only when those rules de-
prive the district court of authority to grant relief 
without appellate permission. If the district court con-
cludes that it has authority to grant relief without ap-
pellate permission, it can act without falling back on 
the indicative ruling procedure. 

To ensure proper coordination of proceedings in the 
district court and in the appellate court, the movant 
must notify the circuit clerk under Federal Rule of Ap-
pellate Procedure 12.1 if the district court states that 
it would grant the motion or that the motion raises a 
substantial issue. Remand is in the court of appeals’ 
discretion under Appellate Rule 12.1. 

Often it will be wise for the district court to deter-
mine whether it in fact would grant the motion if the 
court of appeals remands for that purpose. But a mo-
tion may present complex issues that require extensive 
litigation and that may either be mooted or be pre-
sented in a different context by decision of the issues 
raised on appeal. In such circumstances the district 
court may prefer to state that the motion raises a sub-
stantial issue, and to state the reasons why it prefers 
to decide only if the court of appeals agrees that it 
would be useful to decide the motion before decision of 
the pending appeal. The district court is not bound to 
grant the motion after stating that the motion raises 
a substantial issue; further proceedings on remand may 
show that the motion ought not be granted. 

Changes Made After Publication and Comment. The rule 
text is changed by substituting ‘‘for that purpose’’ for 
‘‘further proceedings’’; the reason is discussed above. 

Minor changes are made in the Committee Note to 
make it conform to the Committee Note for proposed 
Appellate Rule 12.1. 

Rule 63. Judge’s Inability to Proceed 

If a judge conducting a hearing or trial is un-
able to proceed, any other judge may proceed 
upon certifying familiarity with the record and 

determining that the case may be completed 
without prejudice to the parties. In a hearing or 
a nonjury trial, the successor judge must, at a 
party’s request, recall any witness whose testi-
mony is material and disputed and who is avail-
able to testify again without undue burden. The 
successor judge may also recall any other wit-
ness. 

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1, 
2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule adapts and extends the provisions of U.S.C., 
Title 28, [former] § 776 (Bill of exceptions; authentica-
tion; signing of by judge) to include all duties to be per-
formed by the judge after verdict or judgment. The 
statute is therefore superseded. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

The revision substantially displaces the former rule. 
The former rule was limited to the disability of the 
judge, and made no provision for disqualification or 
possible other reasons for the withdrawal of the judge 
during proceedings. In making provision for other cir-
cumstances, the revision is not intended to encourage 
judges to discontinue participation in a trial for any 
but compelling reasons. Cf. United States v. Lane, 708 
F.2d 1394, 1395–1397 (9th cir. 1983). Manifestly, a substi-
tution should not be made for the personal convenience 
of the court, and the reasons for a substitution should 
be stated on the record. 

The former rule made no provision for the withdrawal 
of the judge during the trial, but was limited to dis-
qualification after trial. Several courts concluded that 
the text of the former rule prohibited substitution of a 
new judge prior to the points described in the rule, thus 
requiring a new trial, whether or not a fair disposition 
was within reach of a substitute judge. E.g., Whalen v. 
Ford Motor Credit Co., 684 F.2d 272 (4th Cir. 1982, en 
banc) cert. denied, 459 U.S. 910 (1982) (jury trial); Arrow-
Hart, Inc. v. Philip Carey Co., 552 F.2d 711 (6th Cir. 1977) 
(non-jury trial). See generally Comment, The Case of the 
Dead Judge: Fed.R.Civ.P. 63: Whalen v. Ford Motor Credit 
Co., 67 MINN. L. REV. 827 (1983). 

The increasing length of federal trials has made it 
likely that the number of trials interrupted by the dis-
ability of the judge will increase. An efficient mecha-
nism for completing these cases without unfairness is 
needed to prevent unnecessary expense and delay. To 
avoid the injustice that may result if the substitute 
judge proceeds despite unfamiliarity with the action, 
the new Rule provides, in language similar to Federal 
Rule of Criminal Procedure 25(a), that the successor 
judge must certify familiarity with the record and de-
termine that the case may be completed before that 
judge without prejudice to the parties. This will nec-
essarily require that there be available a transcript or 
a videotape of the proceedings prior to substitution. If 
there has been a long but incomplete jury trial, the 
prompt availability of the transcript or videotape is 
crucial to the effective use of this rule, for the jury 
cannot long be held while an extensive transcript is 
prepared without prejudice to one or all parties. 

The revised text authorizes the substitute judge to 
make a finding of fact at a bench trial based on evi-
dence heard by a different judge. This may be appro-
priate in limited circumstances. First, if a witness has 
become unavailable, the testimony recorded at trial 
can be considered by the successor judge pursuant to 
F.R.Ev. 804, being equivalent to a recorded deposition 
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