Rule 67

ceiver. The first clause thereof eliminates the formal
ceremony of an ancillary appointment before suit can
be brought by a receiver, and is in accord with the
more modern state practice, and with more expeditious
and less expensive judicial administration. 2 Moore’s
Federal Practice (1938) 2088-2091. For the rule necessi-
tating ancillary appointment, see Sterrett v. Second Nat.
Bank (1918) 248 U.S. 73; Kelley v. Queeney (W.D.N.Y. 1941)
41 F.Supp. 1015; see also McCandless v. Furlaud (1934) 293
U.S. 67. This rule has been extensively criticized. First,
Ezxtraterritorial Powers of Receivers (1932) 27 I11.L.Rev. 271;
Rose, Ertraterritorial Actions by Receivers (1933) 17
Minn.L.Rev. 704; Laughlin, The Extraterritorial Powers of
Receivers (1932) 45 Harv.L.Rev. 429; Clark and Moore, 4
New Federal Civil Procedure—II, Pleadings and Parties
(1935) 44 Yale L.J. 1291, 1312-1315; Note (1932) 30
Mich.L.Rev. 1322. See also comment in Bicknell v. Lloyd-
Smith (C.C.A.2d, 1940) 109 F.(2d) 527, cert. den. (1940) 311
U.S. 650. The second clause of the sentence merely in-
corporates the well-known and general rule that, ab-
sent statutory authorization, a federal receiver cannot
be sued without leave of the court which appointed
him, applied in the federal courts since Barton v.
Barbour (1881) 104 U.S. 126. See also 1 Clark on Receivers
(2d ed.) §549. Under 28 U.S.C. §125, leave of court is un-
necessary when a receiver is sued ‘‘in respect of any act
or transaction of his in carrying on the business’ con-
nected with the receivership property, but such suit is
subject to the general equity jurisdiction of the court
in which the receiver was appointed, so far as justice
necessitates.

Capacity of a state court receiver to sue or be sued in
federal court is governed by Rule 17(b).

The last sentence added to Rule 66 assures the appli-
cation of the rules in all matters except actual admin-
istration of the receivership estate itself. Since this
implicitly carries with it the applicability of those
rules relating to appellate procedure, the express ref-
erence thereto contained in Rule 66 has been stricken
as superfluous. Under Rule 81(a)(1) the rules do not
apply to bankruptcy proceedings except as they may be
made applicable by order of the Supreme Court. Rule 66
is applicable to what is commonly known as a federal
‘“‘chancery’ or ‘‘equity’ receiver, or similar type of
court officer. It is not designed to regulate or affect re-
ceivers in bankruptcy, which are governed by the
Bankruptcy Act and the General Orders. Since the Fed-
eral Rules are applicable in bankruptcy by virtue of
General Orders in Bankruptcy 36 and 37 [following sec-
tion 53 of Title 11, U.S.C.] only to the extent that they
are not inconsistent with the Bankruptcy Act or the
General Orders, Rule 66 is not applicable to bankruptcy
receivers. See 1 Collier on Bankruptcy (14th ed. by Moore
and Oglebay) 192.23-2.36.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

Title 28, U.S.C., §§754 and 959(a), state the capacity of
a federal receiver to sue or be sued in a federal court,
and a repetitive statement of the statute in Rule 66 is
confusing and undesirable. See also Note to Rule 17(b),
supra.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 66 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 67. Deposit into Court

(a) DEPOSITING PROPERTY. If any part of the re-
lief sought is a money judgment or the disposi-
tion of a sum of money or some other deliver-
able thing, a party—on notice to every other
party and by leave of court—may deposit with
the court all or part of the money or thing,
whether or not that party claims any of it. The
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depositing party must deliver to the clerk a
copy of the order permitting deposit.

(b) INVESTING AND WITHDRAWING FUNDS. Money
paid into court under this rule must be depos-
ited and withdrawn in accordance with 28 U.S.C.
§§2041 and 2042 and any like statute. The money
must be deposited in an interest-bearing ac-
count or invested in a court-approved, interest-
bearing instrument.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr.
28, 1983, eff. Aug. 1, 1983; Apr. 30, 2007, eff. Dec. 1,
2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule provides for deposit in court generally, con-
tinuing similar special provisions contained in such
statutes as U.S.C., Title 28, §41(26) [now 1335, 1397, 2361]
(Original jurisdiction of bills of interpleader, and of
bills in the nature of interpleader). See generally How-
ard v. United States, 184 U.S. 676 (1902); United States
Supreme Court Admiralty Rules (1920), Rules 37 (Bring-
ing Funds into Court), 41 (Funds in Court Registry),
and 42 (Claims Against Proceeds in Registry). With the
first sentence, compare English Rules Under the Judica-
ture Act (The Annual Practice, 1937) O. 22, r. 1(1).

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The first amendment substitutes the present statu-
tory reference.

Since the Act of June 26, 1934, was amended by Act of
December 21, 1944, 58 Stat. 845, correcting references are
made.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Rule 67 has been amended in three ways. The first
change is the addition of the clause in the first sen-
tence. Some courts have construed the present rule to
permit deposit only when the party making it claims
no interest in the fund or thing deposited. E.g., Blasin-
Stern v. Beech-Nut Life Savers Corp., 429 F.Supp. 533 (D.
Puerto Rico 1975); Dinkins v. General Aniline & Film
Corp., 214 F.Supp. 281 (S.D.N.Y. 1963). However, there
are situations in which a litigant may wish to be re-
lieved of responsibility for a sum or thing, but continue
to claim an interest in all or part of it. In these cases
the deposit-in-court procedure should be available; in
addition to the advantages to the party making the de-
posit, the procedure gives other litigants assurance
that any judgment will be collectable. The amendment
is intended to accomplish that.

The second change is the addition of a requirement
that the order of deposit be served on the clerk of the
court in which the sum or thing is to be deposited. This
is simply to assure that the clerk knows what is being
deposited and what his responsibilities are with respect
to the deposit. The latter point is particularly impor-
tant since the rule as amended contemplates that de-
posits will be placed in interest-bearing accounts; the
clerk must know what treatment has been ordered for
the particular deposit.

The third change is to require that any money be de-
posited in an interest-bearing account or instrument
approved by the court.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 67 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 68. Offer of Judgment

(a) MAKING AN OFFER; JUDGMENT ON AN AC-
CEPTED OFFER. At least 14 days before the date
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set for trial, a party defending against a claim
may serve on an opposing party an offer to allow
judgment on specified terms, with the costs then
accrued. If, within 14 days after being served,
the opposing party serves written notice accept-
ing the offer, either party may then file the
offer and notice of acceptance, plus proof of
service. The clerk must then enter judgment.

(b) UNACCEPTED OFFER. An unaccepted offer is
considered withdrawn, but it does not preclude a
later offer. Evidence of an unaccepted offer is
not admissible except in a proceeding to deter-
mine costs.

(c) OFFER AFTER LIABILITY IS DETERMINED.
When one party’s liability to another has been
determined but the extent of liability remains
to be determined by further proceedings, the
party held liable may make an offer of judg-
ment. It must be served within a reasonable
time—but at least 14 days—before the date set
for a hearing to determine the extent of liabil-
ity.

(d) PAYING COSTS AFTER AN UNACCEPTED
OFFER. If the judgment that the offeree finally
obtains is not more favorable than the
unaccepted offer, the offeree must pay the costs
incurred after the offer was made.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb.
28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009,
eff. Dec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

See 2 Minn. Stat. (Mason, 1927) §9323; 4 Mont. Rev.
Codes Ann. (1935) §9770; N.Y.C.P.A. (1937) §177.

For the recovery of costs against the United States,
see Rule 54(d).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The third sentence of Rule 68 has been altered to
make clear that evidence of an unaccepted offer is ad-
missible in a proceeding to determine the costs of the
action but is not otherwise admissible.

The two sentences substituted for the deleted last
sentence of the rule assure a party the right to make
a second offer where the situation permits—as, for ex-
ample, where a prior offer was not accepted but the
plaintiff’s judgment is nullified and a new trial ordered,
whereupon the defendant desires to make a second
offer. It is implicit, however, that as long as the case
continues—whether there be a first, second or third
trial—and the defendant makes no further offer, his
first and only offer will operate to save him the costs
from the time of that offer if the plaintiff ultimately
obtains a judgment less than the sum offered. In the
case of successive offers not accepted, the offeror is
saved the costs incurred after the making of the offer
which was equal to or greater than the judgment ulti-
mately obtained. These provisions should serve to en-
courage settlements and avoid protracted litigation.

The phrase ‘‘before the trial begins’, in the first sen-
tence of the rule, has been construed in Cover v. Chicago
Eye Shield Co. (C.C.A.7th, 1943) 136 F.(2d) 374, cert. den.
(1943) 320 U.S. 749.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

This logical extension of the concept of offer of judg-
ment is suggested by the common admiralty practice of
determining liability before the amount of liability is
determined.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 68 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Former Rule 68 allowed service of an offer of judg-
ment more than 10 days before the trial begins, or—if
liability has been determined—at least 10 days before a
hearing to determine the extent of liability. It may be
difficult to know in advance when trial will begin or
when a hearing will be held. The time is now measured
from the date set for trial or hearing; resetting the
date establishes a new time for serving the offer.

The former 10-day periods are extended to 14 days to
reflect the change in the Rule 6(a) method for com-
puting periods less than 11 days.

Rule 69. Execution

(a) IN GENERAL.

(1) Money Judgment; Applicable Procedure. A
money judgment is enforced by a writ of exe-
cution, unless the court directs otherwise. The
procedure on execution—and in proceedings
supplementary to and in aid of judgment or
execution—must accord with the procedure of
the state where the court is located, but a fed-
eral statute governs to the extent it applies.

(2) Obtaining Discovery. In aid of the judg-
ment or execution, the judgment creditor or a
successor in interest whose interest appears of
record may obtain discovery from any per-
son—including the judgment debtor—as pro-
vided in these rules or by the procedure of the
state where the court is located.

(b) AGAINST CERTAIN PUBLIC OFFICERS. When a
judgment has been entered against a revenue of-
ficer in the circumstances stated in 28 U.S.C.
§2006, or against an officer of Congress in the
circumstances stated in 2 U.S.C. §1181, the judg-
ment must be satisfied as those statutes pro-
vide.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar.
30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This follows in substance
U.S.C., Title 28, [former] §§727 (Executions as provided
by State laws) and 729 [now Title 42, §1988] (Proceedings
in vindication of civil rights), except that, as in the
similar case of attachments (see note to Rule 64), the
rule specifies the applicable State law to be that of the
time when the remedy is sought, and thus renders un-
necessary, as well as supersedeas, local district court
rules.

Statutes of the United States on execution, when ap-
plicable, govern under this rule. Among these are:
U.S.C., Title 12:

§91 (Transfers by bank and other acts in contempla-

tion of insolvency)

§632 (Jurisdiction of United States district courts in
cases arising out of foreign banking jurisdiction
where Federal reserve bank a party)

U.S.C., Title 19:

§199 (Judgments for customs duties, how payable)

U.S.C., Title 26:

§1610(a) [former] (Surrender of property subject to
distraint)

1See References in Text note below.
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