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See Rule 101(b)(6). Requiring the notice to be in writ-
ing provides certainty and reduces arguments about
whether notice was actually provided.

* Notice must be provided before trial in such time
as to allow the defendant a fair opportunity to meet
the evidence, unless the court excuses that require-
ment upon a showing of good cause. See Rules 609(b),
807, and 902(11). Advance notice of Rule 404(b) evi-
dence is important so that the parties and the court
have adequate opportunity to assess the evidence, the
purpose for which it is offered, and whether the re-
quirements of Rule 403 have been satisfied—even in
cases in which a final determination as to the admis-
sibility of the evidence must await trial. When notice
is provided during trial after a finding of good cause,
the court may need to consider protective measures
to assure that the opponent is not prejudiced. See,
e.g., United States v. Lopez-Gutierrez, 83 F.3d 1235 (10th
Cir. 1996) (notice given at trial due to good cause; the
trial court properly made the witness available to the
defendant before the bad act evidence was intro-
duced); United States v. Perez-Tosta, 36 F.3d 1552 (11th
Cir. 1994) (defendant was granted five days to prepare
after notice was given, upon good cause, just before
voir dire).

« The good cause exception applies not only to the
timing of the notice as a whole but also to the timing
of the obligations to articulate a non-propensity pur-
pose and the reasoning supporting that purpose. A
good cause exception for the timing of the articula-
tion requirements is necessary because in some cases
an additional permissible purpose for the evidence
may not become clear until just before, or even dur-
ing, trial.

¢ Finally, the amendment eliminates the require-
ment that the defendant must make a request before
notice is provided. That requirement is not found in
any other notice provision in the Federal Rules of
Evidence. It has resulted mostly in boilerplate de-
mands on the one hand, and a trap for the unwary on
the other. Moreover, many local rules require the
government to provide notice of Rule 404(b) material
without regard to whether it has been requested. And
in many cases, notice is provided when the govern-
ment moves in limine for an advance ruling on the ad-
missibility of Rule 404(b) evidence. The request re-
quirement has thus outlived any usefulness it may
once have had.

As to the textual clarifications, the word ‘“‘other’ is
restored to the location it held before restyling in 2011,
to confirm that Rule 404(b) applies to crimes, wrongs
and acts ‘“‘other” than those at issue in the case; and
the headings are changed accordingly. No substantive
change is intended.

Rule 405. Methods of Proving Character

(a) BY REPUTATION OR OPINION. When evidence
of a person’s character or character trait is ad-
missible, it may be proved by testimony about
the person’s reputation or by testimony in the
form of an opinion. On cross-examination of the
character witness, the court may allow an in-
quiry into relevant specific instances of the per-
son’s conduct.

(b) BY SPECIFIC INSTANCES OF CONDUCT. When a
person’s character or character trait is an essen-
tial element of a charge, claim, or defense, the
character or trait may also be proved by rel-
evant specific instances of the person’s conduct.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1932;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The rule deals only with allowable methods of prov-
ing character, not with the admissibility of character
evidence, which is covered in Rule 404.

Of the three methods of proving character provided
by the rule, evidence of specific instances of conduct is
the most convincing. At the same time it possesses the
greatest capacity to arouse prejudice, to confuse, to
surprise, and to consume time. Consequently the rule
confines the use of evidence of this kind to cases in
which character is, in the strict sense, in issue and
hence deserving of a searching inquiry. When character
is used circumstantially and hence occupies a lesser
status in the case, proof may be only by reputation and
opinion. These latter methods are also available when
character is in issue. This treatment is, with respect to
specific instances of conduct and reputation, conven-
tional contemporary common law doctrine. McCormick
§153.

In recognizing opinion as a means of proving char-
acter, the rule departs from usual contemporary prac-
tice in favor of that of an earlier day. See 7 Wigmore
§1986, pointing out that the earlier practice permitted
opinion and arguing strongly for evidence based on per-
sonal knowledge and belief as contrasted with ‘‘the sec-
ondhand, irresponsible product of multiplied guesses
and gossip which we term ‘reputation’.”” It seems likely
that the persistence of reputation evidence is due to its
largely being opinion in disguise. Traditionally char-
acter has been regarded primarily in moral overtones
of good and bad: chaste, peaceable, truthful, honest.
Nevertheless, on occasion nonmoral considerations
crop up, as in the case of the incompetent driver, and
this seems bound to happen increasingly. If character is
defined as the kind of person one is, then account must
be taken of varying ways of arriving at the estimate.
These may range from the opinion of the employer who
has found the man honest to the opinion of the psychia-
trist based upon examination and testing. No effective
dividing line exists between character and mental ca-
pacity, and the latter traditionally has been provable
by opinion.

According to the great majority of cases, on cross-ex-
amination inquiry is allowable as to whether the rep-
utation witness has heard of particular instances of
conduct pertinent to the trait in question. Michelson v.
United States, 335 U.S. 469, 69 S.Ct. 213, 93 L.Ed. 168
(1948); Annot., 47 A.L.R.2d 1258. The theory is that,
since the reputation witness relates what he has heard,
the inquiry tends to shed light on the accuracy of his
hearing and reporting. Accordingly, the opinion wit-
ness would be asked whether he knew, as well as wheth-
er he had heard. The fact is, of course, that these dis-
tinctions are of slight if any practical significance, and
the second sentence of subdivision (a) eliminates them
as a factor in formulating questions. This recognition
of the propriety of inquiring into specific instances of
conduct does not circumscribe inquiry otherwise into
the bases of opinion and reputation testimony.

The express allowance of inquiry into specific in-
stances of conduct on cross-examination in subdivision
(a) and the express allowance of it as part of a case in
chief when character is actually in issue in subdivision
(b) contemplate that testimony of specific instances is
not generally permissible on the direct examination of
an ordinary opinion witness to character. Similarly as
to witnesses to the character of witnesses under Rule
608(b). Opinion testimony on direct in these situations
ought in general to correspond to reputation testimony
as now given, i.e., be confined to the nature and extent
of observation and acquaintance upon which the opin-
ion is based. See Rule 701.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 93-650

Rule 405(a) as submitted proposed to change existing
law by allowing evidence of character in the form of
opinion as well as reputation testimony. Fearing,
among other reasons, that wholesale allowance of opin-
ion testimony might tend to turn a trial into a swear-
ing contest between conflicting character witnesses,
the Committee decided to delete from this Rule, as well
as from Rule 608(a) which involves a related problem,
reference to opinion testimony.



Rule 406

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

The Senate makes two language changes in the na-
ture of conforming amendments. The Conference
adopts the Senate amendments.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 405 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 406. Habit; Routine Practice

Evidence of a person’s habit or an organiza-
tion’s routine practice may be admitted to prove
that on a particular occasion the person or orga-
nization acted in accordance with the habit or
routine practice. The court may admit this evi-
dence regardless of whether it is corroborated or
whether there was an eyewitness.

(Pub. L. 93-5695, §1, Jan. 2, 1975, 88 Stat. 1932; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

An oft-quoted paragraph, McCormick, §162, p. 340, de-
scribes habit in terms effectively contrasting it with
character:

“Character and habit are close akin. Character is a
generalized description of one’s disposition, or of one’s
disposition in respect to a general trait, such as hon-
esty, temperance, or peacefulness. ‘Habit,” in modern
usage, both lay and psychological, is more specific. It
describes one’s regular response to a repeated specific
situation. If we speak of character for care, we think of
the person’s tendency to act prudently in all the vary-
ing situations of life, in business, family life, in han-
dling automobiles and in walking across the street. A
habit, on the other hand, is the person’s regular prac-
tice of meeting a particular kind of situation with a
specific type of conduct, such as the habit of going
down a particular stairway two stairs at a time, or of
giving the hand-signal for a left turn, or of alighting
from railway cars while they are moving. The doing of
the habitual acts may become semi-automatic.” Equiv-
alent behavior on the part of a group is designated
“‘routine practice of an organization” in the rule.

Agreement is general that habit evidence is highly
persuasive as proof of conduct on a particular occasion.
Again quoting McCormick §162, p. 341:

“Character may be thought of as the sum of one’s
habits though doubtless it is more than this. But un-
questionably the uniformity of one’s response to habit
is far greater than the consistency with which one’s
conduct conforms to character or disposition. Even
though character comes in only exceptionally as evi-
dence of an act, surely any sensible man in inves-
tigating whether X did a particular act would be great-
ly helped in his inquiry by evidence as to whether he
was in the habit of doing it.”

When disagreement has appeared, its focus has been
upon the question what constitutes habit, and the rea-
son for this is readily apparent. The extent to which in-
stances must be multiplied and consistency of behavior
maintained in order to rise to the status of habit inevi-
tably gives rise to differences of opinion. Lewan, Ra-
tionale of Habit Evidence, 16 Syracuse L.Rev. 39, 49
(1964). While adequacy of sampling and uniformity of
response are key factors, precise standards for meas-
uring their sufficiency for evidence purposes cannot be
formulated.
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The rule is consistent with prevailing views. Much
evidence is excluded simply because of failure to
achieve the status of habit. Thus, evidence of intem-
perate ‘‘habits’ is generally excluded when offered as
proof of drunkenness in accident cases, Annot., 46
A.L.R.2d 103, and evidence of other assaults is inadmis-
sible to prove the instant one in a civil assault action,
Annot., 66 A.L.R.2d 806. In Levin v. United States, 119
U.S.App.D.C. 156, 338 F.2d 265 (1964), testimony as to the
religious ‘‘habits’ of the accused, offered as tending to
prove that he was at home observing the Sabbath rath-
er than out obtaining money through larceny by trick,
was held properly excluded;

“It seems apparent to us that an individual’s reli-

gious practices would not be the type of activities
which would lend themselves to the characterization of
‘invariable regularity.’ [1 Wigmore 520.] Certainly the
very volitional basis of the activity raises serious ques-
tions as to its invariable nature, and hence its pro-
bative value.” Id. at 272.
These rulings are not inconsistent with the trend to-
wards admitting evidence of business transactions be-
tween one of the parties and a third person as tending
to prove that he made the same bargain or proposal in
the litigated situation. Slough, Relevancy Unraveled, 6
Kan.L.Rev. 38-41 (1957). Nor are they inconsistent with
such cases as Whittemore v. Lockheed Aircraft Corp., 65
Cal.App.2d 737, 151 P.2d 670 (1944), upholding the admis-
sion of evidence that plaintiff’s intestate had on four
other occasions flown planes from defendant’s factory
for delivery to his employer airline, offered to prove
that he was piloting rather than a guest on a plane
which crashed and killed all on board while en route for
delivery.

A considerable body of authority has required that
evidence of the routine practice of an organization be
corroborated as a condition precedent to its admission
in evidence. Slough, Relevancy Unraveled, 5 Kan.L.Rev.
404, 449 (1957). This requirement is specifically rejected
by the rule on the ground that it relates to the suffi-
ciency of the evidence rather than admissibility. A
similar position is taken in New Jersey Rule 49. The
rule also rejects the requirement of the absence of eye-
witnesses, sometimes encountered with respect to ad-
mitting habit evidence to prove freedom from contribu-
tory negligence in wrongful death cases. For comment
critical of the requirements see Frank, J., in Cereste v.
New York, N.H. & H.R. Co., 231 F.2d 50 (2d Cir. 1956), cert.
denied 351 U.S. 951, 76 S.Ct. 848, 100 L.Ed 1475, 10
Vand.L.Rev. 447 (1957); McCormick §162, p. 342. The
omission of the requirement from the California Evi-
dence Code is said to have effected its elimination.
Comment, Cal.Ev.Code §1105.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 406 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 407. Subsequent Remedial Measures

When measures are taken that would have
made an earlier injury or harm less likely to
occur, evidence of the subsequent measures is
not admissible to prove:

e negligence;

e culpable conduct;

e a defect in a product or its design; or
¢ a need for a warning or instruction.

But the court may admit this evidence for an-
other purpose, such as impeachment or—if dis-
puted—proving ownership, control, or the feasi-
bility of precautionary measures.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1932; Apr.
11, 1997, eff. Dec. 1, 1997; Apr. 26, 2011, eff. Dec. 1,
2011.)
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