§994

[amending this section] applies to taxable years begin-
ning after December 31, 1973. The amendment shall, at
the election of the taxpayer made within 90 days after
the date of enactment of this Act [Oct. 26, 1974], also
apply to any taxable year beginning after December 31,
1971, and before January 1, 1974.”

§994. Inter-company pricing rules

(a) In general

In the case of a sale of export property to a
DISC by a person described in section 482, the
taxable income of such DISC and such person
shall be based upon a transfer price which would
allow such DISC to derive taxable income at-
tributable to such sale (regardless of the sales
price actually charged) in an amount which does
not exceed the greatest of—

(1) 4 percent of the qualified export receipts
on the sale of such property by the DISC plus
10 percent of the export promotion expenses of
such DISC attributable to such receipts,

(2) 50 percent of the combined taxable in-
come of such DISC and such person which is
attributable to the qualified export receipts on
such property derived as the result of a sale by
the DISC plus 10 percent of the export pro-
motion expenses of such DISC attributable to
such receipts, or

(3) taxable income based upon the sale price
actually charged (but subject to the rules pro-
vided in section 482).

(b) Rules for commissions, rentals, and marginal
costing

The Secretary shall prescribe regulations set-
ting forth—

(1) rules which are consistent with the rules
set forth in subsection (a) for the application
of this section in the case of commissions,
rentals, and other income, and

(2) rules for the allocation of expenditures in
computing combined taxable income under
subsection (a)(2) in those cases where a DISC
is seeking to establish or maintain a market
for export property.

(¢) Export promotion expenses

For purposes of this section, the term ‘‘export
promotion expenses’” means those expenses in-
curred to advance the distribution or sale of ex-
port property for use, consumption, or distribu-
tion outside of the United States, but does not
include income taxes. Such expenses shall also
include freight expenses to the extent of 50 per-
cent of the cost of shipping export property
aboard airplanes owned and operated by United
States persons or ships documented under the
laws of the United States in those cases where
law or regulations does not require that such
property be shipped aboard such airplanes or
ships.

(Added Pub. L. 92-178, title V, §501, Dec. 10, 1971,
85 Stat. 543; amended Pub. L. 94-455, title XIX,
§1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834.)

Editorial Notes

AMENDMENTS

1976—Subsec. (b). Pub. L. 94-455 struck out ‘‘or his
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§995. Taxation of DISC income to shareholders

(a) General rule

A shareholder of a DISC or former DISC shall
be subject to taxation on the earnings and prof-
its of a DISC as provided in this chapter, but
subject to the modifications of this subpart.

(b) Deemed distributions
(1) Distributions in qualified years

A shareholder of a DISC shall be treated as
having received a distribution taxable as a
dividend with respect to his stock in an
amount which is equal to his pro rata share of
the sum (or, if smaller, the earnings and prof-
its for the taxable year) of—

(A) the gross interest derived during the
taxable year from producer’s loans,

(B) the gain recognized by the DISC during
the taxable year on the sale or exchange of
property, other than property which in the
hands of the DISC is a qualified export asset,
previously transferred to it in a transaction
in which gain was not recognized in whole or
in part, but only to the extent that the
transferor’s gain on the previous transfer
was not recognized,

(C) the gain (other than the gain described
in subparagraph (B)) recognized by the DISC
during the taxable year on the sale or ex-
change of property (other than property
which in the hands of the DISC is stock in
trade or other property described in section
1221(a)(1)) previously transferred to it in a
transaction in which gain was not recog-
nized in whole or in part, but only to the ex-
tent that the transferor’s gain on the pre-
vious transfer was not recognized and would
have been treated as ordinary income if the
property had been sold or exchanged rather
than transferred to the DISC,

(D) 50 percent of the taxable income of the
DISC for the taxable year attributable to
military property,

(E) the taxable income of the DISC attrib-
utable to qualified export receipts of the
DISC for the taxable year which exceed
$10,000,000,

(F) the sum of—

(i) in the case of a shareholder which is
a C corporation, one-seventeenth of the ex-
cess of the taxable income of the DISC for
the taxable year, before reduction for any
distributions during the year, over the
sum of the amounts deemed distributed for
the taxable year under subparagraphs (A),
(B), (C), (D), and (E),

(i1) an amount equal to 1617 of the excess
referred to in clause (i), multiplied by the
international boycott factor determined
under section 999, and

(iii) any illegal bribe, kickback, or other
payment (within the meaning of section
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